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out of the state for any offense com
mitted within the same, nor shall
cruel and unusual punishment be in
flicted.
Mr STRICKLAND. I move its adop
tion.

The motion was agreed to.
The Secretary read section twelve,
as follows:

|f 12. No person shall be imprison
ed for debt, arising out of, or founded
on a contract express or implied, ex
cept in cases where there is strong
presumption of fraud.
Mr. MAJORS. I move its adoption.
The motion was agreed to.
The Secretary read section
thirteen, as follows :

|f 13 Private property shall not be
taken or damaged for public use
without just compensation. Such
compensation when not made by the
state, shall be ascertained by a jury
as shall be prescribed by law. The
fee of land taken for railroad tracks,
without consent of the owners there
of, shall remain in such owners, sub
ject to the use for which it was taken.
Mr. MASON. I desire to amend so
as to require, in every instance, that
the actual value of the property shall
be paid for in money without any de
ductions for supposed benefits.
Mr. WAKELEY. I would like to
say a word upon the subject. I un
derstand that to be an unquestionable
rule of the law at this time. I believe
it to be well settled by the courts in
construing precisely such provisions
as this, that no supposed benefits can
be offset against the value of lands
taken. And I do not believe the pro
vision to be necessary. It seems to
me to be rather admitted that with
out such a provision the contrary
rule might be adopted. If I can be
satisfied of its necessity I will support

it.

Mr. MASON. I apprehend that the
rule of law will be found to be that
where property is taken the party de
rives peculiar benefit owing to the in-
provement for which it is taken, over
and above that which immediate
owners or parties do derive—that in
that instance the peculiar benefit may
be offset against the damages. I
move to insert "previously paid inmoney"

after the word "compensa
tion,"
where it first occurs.

Mr. THOMAS. I. think there are
two questions here. One whether it
be paid partly in money or in benefits.
And the other is whether it shall be
paid before the property is taken
or damaged. I like the 19th section.
Article I in the Ohio Constitution,
which reads as follows:

Private property shall ever be held
inviolate, but subservient to the pub
lic welfare. When taken in time of
war or other public exigency, imper
atively requiring its immediate seiz
ure, or for the purpose of making
or repairing roads, which shall be
open to the public without charge, a
compensation shall be made to the
owner in money, and in all other
cases where private property shall be
taken for public use, a compensation
therefor shall be first made in
money; and such compensation shall
be assessed by a jury without deduc
tion for benefits to any property of
the owner.

Now I desire to see this amend
ment introduced, so that the posses
sion shall be first paid or first secur
ed; and then that it be secured in
money and not in benefits.

Mr. LAKE. It seems to me that the
entire section will have to be changed
in order that great mischief may not
accrue. The section under consider-
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ation, with the amendment proposed
by the gentleman from Otoe, without
any other change, would require com
pensation in all cases before private
property could be taken. Now, there
are many cases that could be con
ceived of where private property
ought to be taken. For instance, in
the making of a highway, or the
building of a bridge. For the pur-
-pose of securing these repairs before
the money can be raised by taxation
or some other mode—in all such
cases public officers ought to have the
right to take private property for
such uses. If a just compensation in
money, in these cases, is secured for
the property, that ought to be suf
ficient. The entire section ought to
be modified so that private property
can be taken by public officers in cer
tain cases without compensation first
being made. I see no objection to
the clause being amended so that in
certain cases this can be done. In
all cases where it can be done—
where the owner can be ascertained,
etc., I am in favor of compensation
being first made where it can be
done without great embarrassment to
the public. I am opposed to modifying
this section with the understanding
that no other amendment is to be
made and that it is to be applied to
all cases. In this new country, it fre
quently occurs that roads are to be
opened for public travel, before the
money can be raised by the ordinary
modes of taxation. Now where the en
tire public faith is pledged for the
payment of a just compensation, is it
a great hardship for the owner of
property taken to wait until he is paid
in the way laid down by law? I can

see many cases where this would
work great injury to the public, with
no great advantage to the owner of
the property. I am in favor of this
principle being applied to Railroad
companies, where the land of individ
uals is taken for railroad purposes.
Individuals compose the company and
they should be prepared to pay
money in such cases. Where the
property of individuals is taken for
their benefit, I believe that the prin
ciple should be applied, but where
the public is under the necessity of
using private property—it may be
stone for bridges, abutments, etc.,
timber and the like it may take pri
vate property without first paying
therefor.
Mr. THOMAS. Mr. Chairman, I
agree entirely with the gentleman

who has just spoken. It did not oc
cur to me at the time I drew up the
amendment. Where the public faith
is pledged, I think it would be all
that is necessary. I propose to substi
tute the corresponding section in the
Ohio Constitution for our section.
Mr. MASON. Mr. Chairman, I
move to strike out the section now
under consideration and substitute
section 19 in the Bill of Rights of the
Ohio Constitution, as follows:
"Private property shall ever be
held inviolate, but subservient to the
public welfare. When taken in time of
war or other public exigency, impera
tively requiring its immediate seiz
ure, or for the purpose of making or
repairing roads, which shall be open
to the public without charge, a com
pensation shall be made to the owner,
in money and in all other cases where
private property shall be taken for
public use a compensation therefor
shall be first made in money, or first
secured by a deposit of money; and
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such compensation shall be assessed
by a jury, without deduction for
benefit to any property of the owner."

Mr. WAKELEY. Mr. Chairman,
while I don't disagree materially with
the gentleman with regard to the
general structure of this section, I
don't like the Ohio provision just
read. It seems to me it is long and
cumbersome. I think' it is defective
too, for instance, it does not include
the word

"damaged." Their Constitu
tion provided simply, that private
property shall not be taken for pub
lic use without just compensation.
That is the provision of the section
just read, then again the Ohio section
does not include the last provision

of this section, to-wit:
"The fee of land taken for railroad
tracks, without consent of the owners
thereof, shall remain in such owners
subject to the use for which it wastaken."

I regard this a very valuable pro
vision and it is not found in the cor
responding section of the Ohio Bill of
Rights. It seems to me this section
should be re-committed to the Com
mittee on Bill of Rights. I will make
that motion, at the proper time.
Mr. MASON. Mr. Chairman, I with
draw my motion.

Mr. ESTABROOK. I think the
proper course is this; that this
section (13) be reported to the house
with the recommendation that it be
referred to the Committee on Bill of
Rights, and make a motion to that ef
fect.
The motion was agreed to.
The CHAIRMAN. The Secretary
will read section fourteen.
The Secretary reads as follows:
|f 14. No ex post facto law, or law

impairing the obligation of contracts,
or making any irrevocable grant of
special privileges or immunities, shall
be
passed."

Mr. SCOFIELD. Mr. Chairman
I move the section be adopted.
Motion agreed to.
The CHAIRMAN. The Secretary
will read section 15.
The Secretary read as follows:

"|f 15. The military shall be in
strict subordination to the civil power."

The CHAIRMAN. No objections
being heard, the section will be con
sidered adopted. The Secretary will
read section 16.
The Secretary read as follows:

|f 16. No soldier shall in time of
peace be quartered in any house with
out the consent of the owner; nor in
time of war except in the manner pre
scribed by law.
The CHAIRMAN. No objections be
ing heard the section will be consid
ered adopted.

The Secretary will read section 17.
The Secretary read as follows:

|f 17. The people have a right to as
semble in a peaceable manner to con
sult for the common good,,. to make
known their opinions to their repre
sentatives, and to apply for redress
of grievances:

The CHAIRMAN. No objections be
ing heard, the section will be consid
ered adopted.

The Secretary will read section 18.
The Secretary read as follows:
If 18. All elections shall be free
and there shall be no hindrance or
impediment to the right of a quali
fied voter to exercise his franchise.

Mr. HASCALL. Mr. Chairman, I
move to amend by adding "but laws
may be made to ascertain by proper
proofs the citizens who are entitled
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this franchise. I think this is an ab
surdity in itself. If sir, the sense
of the women of Nebraska can be tak
en in a way which will not offend
their sense of delicacy and propriety,
I will give every influence here to
afford them the opportunity. Now
sir, I hope this resolution will not be
indefinitely postponed. I hope it will
go to the Committee of the Whole.
When this question of female suffrage

comes up in the Convention, as it
will come up, and give it a 'fair and
impartial consideration.
Mr. CURTIS. Mr- President: I
would like to have a word to say, if
I may be allowed.

("Leave." "Leave.")
I ask that this resolution be re
ferred' to- a proper Committee, leav
ing it to the Convention what Com
mittee that shall be.
The PRESIDENT. The question is
upon the indefinite postponement.

Mr. TOWLE. Mr. President: I
withdraw my motion to postpone

with the consent of my second.

The PRESIDENT. The question
now is upon the motion to refer the
resolution—
Mr. MASON. Mr. President: I am
requested by the mover of this resolu
tion to say that he prefers to have
it referred to the committee of the
Whole house.

Mr. TOWLE. Mr. President: I re
new my motion to indefinitely post
pone the resolution.

The PRESIDENT. The question is
upon the motion to indifinitely post
pone the resolution.
The yeas and nays were ordered,
and being taken, resulted—yeas 20,

nays, 2 7—as follows:
YEAS—20.

AbboU, Newsom,
Boyd, Parchen,
Campbell, Scofield,
Eaton, . Sprague,
Gibbs, Stevenson,
Granger, Thummel,
Gray, Towle,
Griggs, Vifquain,
Hinman, Weaver,
Myers,

NAYS—27.
Ballard, Maxwell,
Cassell, Moore,
Curtis, Neligh,
Estabrook, Philpott,
Hascall, Price,
Kenaston, Reynolds,
Kilburn, Shaft.
Kirkpatrick Spiece,
Lake, Stewart,
Lyon, Thomas,
McCann, Tisdel,
Majors, Wakeley,
Mason, Wilson,
Manderson,
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RESOLVED: That convicts shall
not be employed on work out-side the
prison walls.
RESOLVED: That it shall not be
lawful for any members of this Con
vention to be a candidate for any of
the offices created or provided for in
this Convention, for the period of
one year.

Mr. CASSELL. Mr. Chairman: I
desire to have the first of those res
olutions referred to the Committee
on Reformatory Institutions.
The PRESIDENT. It will be so
referred unless some gentleman ob
jects.

Mr. MASON. Mr. President: I
move to refer the opinion asked for
by the Committee on Education, etc.,
be referred to that Committee.
The PRESIDENT. It will be so re
ferred unless some gentleman ob
jects.

Mr. PARCHEN. Mr. President: I
wish to offer a resolution.
The Secretary read the resolution
as follows:
RESOLVED: That the Constitution
of Nebraska be so construed as to
strike out the word "male" and insert"female" in the Article on Suffrage.
Mr. PARCHEN. Mr. President: I
move to refer the resolution to a
special committee consisting of
George Francis Train and Victoria
Woodhull.
Mr. MANDERSON. Mr. President:
I move that the gentleman who
moves the reference be added to the
•ommittee.
Mr. ESTABROOK. As chairman
of course.
Mr. MASON. Mr. President: I rise
to a point of order, I suppose it is
not in order for this Convention to
refer a motion improperly.

The PRESIDENT. I think it is out
of order.
Mr. MYERS. I move that the Presi
dent declare the whole thing out of
order. I object to these proceedings.
The PRESIDENT. I think the
objections of the gentleman are well
taken.
Mr. HASCALL. Mr. President: I
move that it be indefinitely post
poned!.

Mr. PARCHEN. Mr, President: I
ask leave to withdraw the resolution.
The PRESIDENT. No objection
being made leave is granted and the
resolution is withdrawn.

Section 13 of Bill of Rights.
Mr. THOMAS. Mr. President: If
there is no objection I desire to offer
a report from one of the Committees.
By request of the Chairman I will
offer the following report:
Your Committee on Bill of Rights
to whom was re-committed Section
13 of the Article entitled the Bill of
Rights would respectfully report the
following Section, the adoption of
which they recommend, in lieu of
Section 13, originally reported.

The Secretary read the report as
follows:

Private property shall ever be held
inviolate, but subservient to the pub
lic welfare. When taken or damaged
for public use in time of war or
other exigency imperatively requir
ing its immediate seizure, or for the
purpose of making or repairing roads,
which shall be opened to the public
without charge, a compensation shall
be made to the owner in money and
in all other cases a compensation
shall be first made in money, or first
secured by a deposit of money. Such
compensation shall in every case be
without deduction for the benefits to
any property owner, and when not
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made by the State, shall be assessed
by a jury in such manner as shall be
prescribed by law. The fee of land
taken for railroad tracks without the
consent of the owner thereto, shall
remain in such owner subject to the
use for which it was taken.
Mr. THOMAS. Mr. President: I
move that the report be referred to
the Committee of the Whole.
The motion was agreed to.
Mr. MANDERSON. Mr. President:
I move that the Convention resolve
itself into a Committee of the Whole
on this report from the Committee on
Bill of Rights.
The motion was agreed to.
So the Convention in the Commit
tee of the Whole—Mr. Griggs in the
Chair—proceeded to consider the re-
' port of the Committee on Bill of
Rights.
The CHAIRMAN. The question
will be on the adoption of the sub
stitute for section thirteen of the Bill
of Rights.

Mr. THOMAS. Mr. Chairman: I
will state that the first part of this
section is almost a literal copy of
that in the Ohio Constitution with
the change that the money shall be
paid first where property is taken for
for other purposes than for public
roads and we have inserted the word
damages. The latter part of the sec
tion is copied literally from a simi
lar section in the Illinois Constitu
tion. I believe as it is now drawn it
embraces the opinions expressed by
the majority of the Convention.
Mr. MANDERSON. Mr. Chair
man, I don't know that I am satis
fied with the report of the Committee.
There is one thing that should be
considered in this report. While

practicing in the State of Ohio, I had
occasion to look into the Constitution
of Ohio and examine the section re
ferred to, where the question of dam-.
ages are left out. Now this section
submitted here says "taken or dam
aged." Let us inquire what that
word
"damaged"

means. Persons or
corporations taking property under
the Ohio section are compelled to
make oath that the damages shall be
paid in money without any deduction
for benefits. For instance, let us
suppose that 100 feet is taken off of a
man's property for railroad purposes,
no benefits can be deducted from
damages to the property and taken,
no matter if it increases double what
it was before it was taken, but the
decision in the courts of Ohio was
that in considering the damages of
the balance of the property, not tak
en, the benefits may be deducted from
it.

Now suppose that a party owns a
town lot 200 feet square, on one corn
er of that lot he has a valuable build
ing, a private corporation in the ex
ercise of that domain delegated to it
proposes to take a corner off his lot,
and takes the corner upon which the
building stands, it goes through his
valuable building. Now under the
law as it stands in Ohio, from the
amount of compensation that should
be paid to him for the taking of that
corner, no benefits would be deduct
ed, but suppose he had said, you have
not only taken from me my corner,
but damaged the balance of my lot,
that is to say, you have rendered this
building uninhabitable, we shall have
to tear it down and rebuild in some
other part of the lot; well and good,
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but the balance of your lot is greatly
increased in value; true it is dam
aged by the destruction of this build
ing but the ground left you is in
creased ten fold in value by the lo
cation of this railway. It seems to
me it would be unfair to pay him
for the land taken, without deducting
for benefits he received. That has
been the rule in Ohio under their
law. If we adopt this section as it
reads it would not be the rule here.
A jury would first have to pay com
pensation for the corner taken, his
building might be damaged to the
extent of a thousand dollars, but his
lot left might be benefited ten
thousand dollars, yet as against that
incidental damage there could be no
offset of benefits if we adopt the sec
tion as reported. I would like to
hear from the Chairman of the Com
mittee on Bill of Rights on that ques
tion.

Mr. MASON. It was the purpose
and design of the committee to avoid
that very thing. The railroad com
pany damages a man's property with
out taking it, ought not the owner to
have his damages the same as though
they did? Under what rule should he
withold his damage because his prop
erty was not taken and perverted,
it mav be a? effectually destroyed as
though it was completely taken.
Gentlemen of the committee consider
the very case put by the gentleman
from Douglas (Mr. Manderson). A
railroad company comes through a
valuable building four hundred feet
long and may take two hundred feet
off the land and ruin the balance,
ought he not to have damages for
the ruin just as honestly and fairly

as damages for the property taken.
Why, the committee did consider the
fact of that particular damage, and
it was put there with the purpose and
design to give to the man whose prop
erty is taken an honest compensation.
Let us consider this abstract question,
if Mr. A damages the property of B,
he finds a secure and perfect remedy
under the law, and Mr. A must pay
to B the full amount of damages
done. Yet if a railroad corporation
commits this damage, the gentleman

from Douglas would place over and
above the individual man, a man that
had a soul to save, or a heaven to
attain, eyes to see and ears to hear.
He would put him below the corpora
tion that has neither and place them
above the individual. Your commit
tee would put both on a level so far
as the question of compensation and
damages are concerned, in other
words, gentlemen of the Convention,
If I damage the property of a citizen,
they may offset supposed or imagin
ary benefits against the damage they
commit. The individual cannot do
it, and yet it is proposed to let all cor
porations do so. Now, Mr. Chair
man, I for one have carefully consid
ered the whole scope and tenor of
this phraseology and it does just
what the gentleman from Douglas
claims it does, holds the corporation
which takes property for public use,
to make actual compensation in
money for the injury which they do-
without offset against that damage,
any supposed benefits which they
confer upon the individual. Now let
us see whether this is just or not, and
eminently practical in the considera
tion of this proposition. Here
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comes a railroad sweeping by the
border of this town, it takes a hun
dred feet off a lot of any gentleman

of this Convention and damages and
ruins the balance. Another gentle

man of the Convention, if you please
myself, owns a lot adjoining which it
just misses. It is just as much bene
fit to me as to my neighbor whose lot
¦is ruined, and yet you maKe th© man
whose lot is ruined pay for the bene
fits he receives and me none at all.
Is this honest? If it is, it is a school
of honesty in which I took no lessons
and which I hope I may ever be with
held from taking lessons. ' The object

of this proposed amendment was to
give to the private citizen full, per
fect and complete compensation, not
only for the property taken but for
the damage done and the injury sus
tained to the balance of his prop
erty. Let me put another case. A
member of this Convention who owns
a farm in the country has a valuable
stream, which to him is actually

worth for practical and stock pur
poses more than the land itself, if he
owns the land. A railroad comes
along and runs between the spring

and his house, cutting him off from
water, the gentleman says he ought

to offset the benefits which the rail
road confers upon him as against the
damages done to him by cutting him
off from water. Is that honest? Is
that what the Convention desires?
Ought he not to have the actual dam
age done to the balance of his estate,
independent of any supposed benefit?
I conceive it does just what he says
it does, and I for one insist that it
is but the rule of honesty between

man and man. Suppose I commit a

trespass on my neighbor's land, and
confer upon him a great benefit
thereby. He sues me, what court
would enunciate the rule that I can
offset the benefits done him against

the actual damages? It never was
conceived until it was conceived in
the interest of consolidated and over
riding capital, and the rule finds no
just support in sound reason or logic.
Besides, gentlemen, this is the rule
that was established in the Constitu
tional Convention of Illinois and they
there have had considerable experi

ence in these matters, and it may be
that the word was inserted for this
very purpose, and I desire to call the
attention of the Convention to the
Constitution of Illinois, first to the
Article as found in the Bill of Rights
in Ohio; second the Article as found
in the Constitution of Illinois. Sec
tion thirteen reads "Private property
shall not be taken for damage for
public use, without just compensa
tion." Now let us turn to the section
in Ohio "Private property shall be
held inviolate, but subservient to the
public welfare when taken for public
use." The word

"damage" being
omitted in the Constitution of Ohio.
If this Convention desires to offset
supposed benefits against actual dam
age done, you should strike out that
word damage. If you desire to con
tinue the unjust rule that has pre

vailed in Ohio, against—in my opin
ion— every sense of equity and right
and regard for private property then
the gentleman should receive the ap
probation of this convention. If on
the contrary you desire to give to the
railroad company and to the State

the same rule of law which you
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[hold] between individual man and
man, then the Article should be adopt
ed as it now is. Now which is right?
Let me not be misunderstood, I
would not assail a corporation or
take one dollar from it, I would give
it the same law to govern it that I
gave to the individual man, but I
would not give a single cent beyond

but put them both on the same level.
This is what your Committee had in
view, and to attain this end, this
word damage was specially inserted.
Besides it is true, that while they
were paid under the Ohio rule for
the property taken, yet for the dam
age done to the balance they may off
set benefits. Where is the justice in
this? Why, if an individual came
along to buy a strip of land one hun
dred feet wide through the farm of
any member of the Convention, be
fore you sold it you would consider
the damage done to the balance of
the estate, how much would it be
worth? When .the railroad takes the
land of the individual, when they
take it by the supreme law right of
eminent domain, ought not the indi
vidual have the same rule of damages
that he would if he sold by volun
tary consent? Ought he not to have
the actual damages which are done
to the balance of the estate as well
as the actual cash value of the land
taken? This is my view of honesty.
This is my rule of justice between
man and man. -This is the rule that
your Committee saw fit to adopt. And
I believe, in respect to this rule,
there was not one dissenting, voice.
And I desire to meet this question
squarely, and that the Convention
may understand. If you strike out

that word
"damage,"

then the rule,
as laid down by the gentleman from
Douglas, may prevail—that you de
duct the benefits made to the re
mainder of the estate, the benefits
made to the individual by the con
struction of the road. If you leave it
standing, then the actual damages
done to the remainder of the estate
ih consideration of the benefits; and
the Convention is to say which is
the right rule to adopt. And I ought
to say, on behalf of the Committee
that we did amply consider that the
word
"damage"

was omitted from
the article in the Ohio Constitution.
We turned to the Illinois Constitu
tion; and, as an evidence of progress
we found the word

"damage"
was in

serted. What for? To meet the
very evil which had existed in Ohio
and other states; and we inserted
the words "taken" and

"damage"

the same as in the Illinois Constitu
tion. And I sincerely hope the Con
vention may concur in the views
entertained by the Committee, giv
ing to the owner of the property the
actual cash value of the land taken,
together with the actual damage to
the remainder of the estate which is
not taken, and not allowing the
railroad company to set off any sup
posed benefits against the damages
supposed to be done to the remainder
of the estate. I think, as the article
now reads, you leave the railroad
company and the individual whose
property is taken in precisely the
same situation that two individual
men would be after the property was
taken, holding the company to pay
the value of the property taken and
the damage done to the remainder
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of the property without deducting
any benefits. And one case more. A
has an eighty acre tract of land. The
railroad strikes it in the north east
eorner and goes out at the opposite

corner, cutting it into two parts,
leaving a right angle triangle of each
piece. They take, if you please, 160
rods through the tract, or a little
more, leaving a piece on each side.
The actual loss the owner sustains is
first the value of the land taken;
second, the damage done to the re
maining portion of the estate. Now,
the gentleman from Douglas says he
would give to the land owner the
actual value of the land taken with
out deducting anything for benefits,
but when he comes to consider the
damage done to the remainder he
would deduct the benefits and apply
them against damage to the remain
der. Is that honest? According to
my rule of right that is no better
than legal highway robbery. If a
man builds a mill and makes a
market for my wheat, he benefits me.
Suppose the dam he constructs over
flows, and damages my property,
whoever heard of deducting the
"benefits I derive from the erection
of the mill against the damages I
sustain from the overflow! And yet

it is to be done in behalf of a cor
poration and not in the behalf of an
individual. And, on the same pro
position of law, we regard the mill
as we do the railroad; and it is not
upon any well grounded principle. of
exact justice as between man and
man, that this amendment is sought

to be obtained, and it was to avoid
this construction which courts have

been compelled to put upon the ar

ticle in the Ohio Constitution that
this word

"damage"
was inserted. I

might stand here and illustrate the
practical workings of this thing, if
you strike out the word

"damage,"

still further. But enough, it seems
to me, has been said to recommend
this to the sense and justice of the
Convention. Why, if a railroad dam
ages your property without taking an
inch of it, and it may do it, ought it
not to pay the damage just as much
as if it took that property? And yet
in one case you deduct the benefits,
and in another you do not. Let us
hear in what book the gentleman
learned his doctrine that in the one
case the compensation should be
made, and not in the other. It cer
tainly was not by any rule which
commends itself to. my judgment.

And it was I conceive a matter
which troubled the committee some
what to frame this article, so as to
cover the one case and the other
alike. We did frame it so that the
legal gentlemen on that committee
saw that it covered both branches of
the case. We put it in there because
we meant it should be there. It was
no accident. It was pure design,
and designed to meet equal and exact
justice between the citizen, the indi
vidual property holder, the State,
the corporation and the counties;
and we left them standing side by
side. And the same rule applied to
the one and the other. One other
illustration: Suppose I am living on
the border, and, by the exigency of
the times, the Indians make a raid
upon me, and the colonel is compel

led to seize my property to protect

n:e ; and my horses are taken, and
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also my plow, with the furrow left
unturned, wouid you expect me to
ask damages for the protection I
secured? If you would not apply
this just rule to the State, or your
property, why do it in the other case?
But, gentlemen of the Convention, I
do not deem it necessary to go fur
ther. Much more might be said, but
I think the committee fully under
stand; and I think it must commend
itself to their judgment, and indeed
has.
Mr. LAKE. Mr. Chairman, I have
a word or two to say on this question.
I understand the proposition is- to
strike out the word "damage."

Mr. CHAIRMAN. There is no
such proposition offered.
Mr. MANDERSON. I merely wish
to direct the attention of the Com
mittee in this channel. At the prop
er time I propose, not to strike out
the word "damage," but to add to
the section this idea—that from
property merely damaged, not taken
we direct that special benefits might
be deducted.
The CHAIRMAN. The question is
upon the adoption of the section, as
reported by the Committee on the
Bill of Rights.
Mr. MANDERSON. I propose to
insert, where the Article reads "such
compensation shall in every case,"

the words "Such compensation for
property taken shall, in every case,
be without deduction for benefits to
any property of the owner."

Mr. LAKE. Mr. Chairman, I be
lieve every member of this Commit
tee is anxious to attain one end, and
the same end in this Constitutional
provision now under consideration—

that the owner of the property taken
by rail road corporations, or other
wise, shall receive just compensa
tion for his property, and that he
shall be made good for all damages
he shall sustain by reason of his
property being taken for this quasi
public use. It will hardly do to say
that property taken for a railroad
track is taken for private uses. It is
true that railroad companies are
private individuals organized togeth
er for the purpose of securing suf
ficient capital to carry out their pro
jects and enabling them to do what
private individuals cannot do. Now
how is it that the Legislature can
acquire the right to take the'property
of private individuals for the purpose
of constructing, or enabling others to-

construct railroads across the coun
try; how is it that the Legislature
can say that a corporation may
take the property of A, B and C for
the purpose of constructing a rail
road track—how is it that the State
can exercise this right of eminent do
main in favor of corporations? It is
by reason of the quasi public charac
ter of these roads? The stato, or the
United States may take the land be
longing to the people for the purpose
of constructing a military road. The
State can take private property for
the purpose of building roads from
village to village, from town to
town, and from city to city, and it
is by virtue of the same principle
that railroads are constructed
throughout the country; but for this
quasi public character, railroads
would have no right to take the prop
erty of private citizens to construct
railroads. We all agree that it is
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a great public benefit to any state
to have roads constructed within its
borders, but in this case the same
rule should obtain to-wit: a full
compensation should be given for all
land taken or damaged by reason
thereof. I don't believe any mem
ber of this Convention desires to sub
ject a railroad corporation, simply
because it has means, to any unnec
essary burdens. It would be unjust
to do so. It would be unjust for the
state, or individuals to insist upon
what is unfair against railroad cor
porations. I would throw no unnec
essary impediment in the way of any
enterprise they undertake, I would
not say they should pay A, B or C
more than for damages actually sus
tained. I would give just and full
compensation for damages sustained
thereby, and nothing more. Now
what are these damages? The gen
tleman from Otoe (Mr. Mason) has
stated them to be, first: the value of
the land taken. Upon that there will
be no dispute—the value of the land,
that is the land taken in the first in
stance. Second: the damages to the
land adjoining which was not taken,
but yet the corporation is to be al
lowed nothing as an offset although
through its having taken this land, it
may have increased the value of the
portion not taken, very much. Is
that just? Why it seems to me that
the rule which has been adopted in
this State under our present Consti
tution, is a wise and just one, to-wit:
that in addition to the value of
the land taken you must estimate
how much less valuable is the re
maining portion of the land, of

course not taking into account those

general benefits which accrue to the
whole community, but considering
and giving credit for, any special
benefits which the owner of the land
may have received. I would not have
the railroad company benefited by
reason of any benefits which may ac
crue to the entire community. I
would not have deducted from the
value of the land remaining, such
benefits. I have found, in practice
that in 99 cases out of 100, the value
of the land taken together with the
damages sustained to the land re
maining, are the only questions to be
considered. So that it may be laid
down as a general rule that the dam
age to be considered, is this; in addi
tion to the value of the land actually
taken, you estimate how much less
the remaining portion of the land is
worth. Now if a rail road should be
run diagonally through a man's farm,
it would be first the 100 feet strip
through the land; next the value of
the land remaining, not taking into
consideration those general benefits
which accrue to all. Would not that
be just and right? Should not the
rule be just, and bear on all alike?
I think it should and therefore I am
inclined to favor the proposition of
my colleague (Mr. Manderson). I
think it is an improvement upon the
old Section, but for myself, I would
be in favor of taking Sec. 13 of the
Illinois constitution. It attains all
that is necessary

'
to be attained by

this section of our constitution. I
am willing to go further and include
what is desired by the gentleman

from Otoe, (Mr. Mason) that in this
class of cases, money shall first be
deposited for the benefit of the own-
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er of the land damaged or taken.
When a man is damaged, for in
stance, by building public roads by
reason of excavations or otherwise,
when the land is not taken, it would
be but just as between man and man,
between the State and the individual
and between the corporation and the
individual that if [there were] any
special benefits, not applicable to the
community, it would be but just and
right that these special benefits
should be taken into consideration
by the jury, in estimating the dam
ages, if as I said before, the second
part of the damages is taken into
consideration—the loss on the re
maining portion of the land.
The gentleman from Otoe (Mr.
Mason) has referred -to a case. of
trespass that I say is not in the ques
tion at all. Who ever heard of an in
dividual ' trespasser profiting by his
own wrong, or being permitted to
claim benefits? Can railroad corpor
ations be compared to trespassers
when they go on a man's land under
the special sanction of the law? Is
it just to compare them so? I think
not.

If a corporate body see fit in the
opening of a road to go through a
man's farm; or if, in the opening of
a street of a city it is necessary to
take a portion of a private individu
al's property, for the public use, how
is it possible to take into account
the damages in any other way than
by deducting from the damages the
special benefits? That is the rule
laid down under our present Consti
tution and the one under which the
gentleman from Otoe (Mr. Mason) in
his official capacity is expected to act.

I am willing that so far as relates
to the -taking of the property the
rule shall be applied that is contain
ed in the provision under considera
tion and that the damages cannot be
offset by the benefits to the land.
In that I believe we all agree, but
the kernel, the substance of the
difference between the gentleman

and myself is this, that where the
rule only relates to damages, the
benefits not felt by the community,
but by the individual alone, may be
taken into account by the jury in es
timating the damages he sustains.
It seems to me no gentleman can
look at this question and take any
other ground than that he is to allow
justice to both sides, the party dam
aged and the party benefiting, you
cannot reach a just conclusion or
estimate by looking at only one side.
All should enjoy the general bene
fits which .accrue from the building of
a railroad, such as the rise in land,
every one is entitled to in an undi
minished and untarnished form. It
is his inalienable right which he
ought not to be deprived of, but when
this one individual who claims dam
ages is found to have received some
D'-culiur advantage which the com
munity has not receivea, such as the
drainage of a swamp or otherwise
useless morass, why should not these
peculiar benefits be taken into ac
count? I am anxious to arrive at
what is just and right in respect to
this provision proposed to be engraft
ed into our Constitution, and if I
could be satisfied thai, the proposi
tion was just, I would support it,
but I believe that the amendment
as proposed by my colleague (Mr.
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Manderson) is just and as it should
be, and I shall support it."

Mr. MANDERSON. Mr. Chairman,
I wish to acknowledge the valuable
aid received by myself in the advo
cacy of this proposed amendment by
my colleague (Mr. Lake) ; he has re
lieved me from much difficulty and I
merely rise to reply to one or two
propositions by the gentleman from
Otoe (Mr. Mason) whom I conceive
has strangely misconceived, or who is
disposed to misrepresent the remarks
I made in introducing this amend
ment. To a certain extent I would
place railroad corporations above the
private individual. The law does so.
To no individual does any State give

the right of eminent domain, as it
does to railroad corporations. But
when it comes to mere rights, I
would not for an instant place the
railroad corporation above the indi
vidual. Let us suppose a case. A
comes to B, and says to him, "I pro
pose to take one half of your prop
erty,"

say he has two hundred feet.
He say's he will place, on the one
hundred feet he takes, that which
will make it of immense value. The
whole property is now worth one
thousand dollars and the half that
B shall keep A promises to make
worth $10,000, by putting up a hotel
for instance, so that you can use it
for purposes that you can never use
it for as it is. Now what will A say
to him? He says "Sir, I will give
you the property if you will do as
you propose." Now it seems to me
that is rather the position of the rail
road company that takes the land

and the individual who purchases it-
As my colleague from Douglas '(Mr.

Lake) suggests, I do not propose that
against the land taken there should
be any deduction for benefits, but
against the damage to that that is
left, there should be deductions
for special benefits. In what school
of honesty, says the gentleman, have
I learned this thing. The school in
which I learned this thing, is the
school of Redfield, of Cooley, whom
the gentleman yesterday eulogised,
the school which is presided over
by these great intellects that have
given us their views upon the com
mon law. It is a view of the common
law that is against these damages,
direct and special benefits should be
set off. I have here that that ex
presses it seems to me, in words as
concise and plain as they can be ex
pressed, the ideas suggested by the
friends of this amendment. I read
from the Chicago Tribune of June
17th, a leading editorial that in all
its spirit is directed, as are many edi
torials of this paper against the rail
road interest, and it gives in clear,
concise language what is the law.

"It is certainly very unjust that, if
two farms lie adjoining, and one only
of them is bisected by a railroad,
while another merely fronts on it but
has none of its land taken, the farm
er losing his land shall be told that
his benefit offsets his damage, while
his neighbor, who keeps his whole
land, sustains equal benefit and no
damage. Therefore it is that the
rule of law which should be enforced
in all such cases is, that no benefits
shall be offset to the damage except
that which is peculiar to the person
whose land is taken, and not common
to all adjacent proprietors. The pe
culiar, personal, and exceptional
benefits sustained only by the owner.

of the land taken may be offset, but
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not the benefits accruing to him
equally with the owners of land not
taken, such as the nearness of depot,
and the general advantages of having
a road run within convenient dis
tance for travel and transportation.
These benefits being such as the
whole community share, and have
the right to share, by virtue of the
building of the road, cannot be charg
ed as an offset in payment to any
owner for land taken. Any lawyer,
by referring to Cooley's Constitution
al Limitations, or Redfield on Rail
ways, will see the soundness of this
position. This being so it could
only have been by a neglect to proper
ly defend their rights in the courts
that the practice could have grown
up of "taking a man's property and
telling him the taking is compensa
tion."

Let me say to the gentlemen, this
grew up in the courts of the City of
Chicago, under that very constitution
of 1870, he reads from, the consti
tution of Illinois which says, "private
property shall not be taken for pub
lic uses without just compensation."

They have sought in the courts of
that State to deduct the benefits not
only from damage, but compensation
for land taken. They have raised
this question there, and able attor
neys have maintained the position in
the lower courts of that State.
"In all cases the Commissioners
appointed to condemn lands for rail
ways should specify the increase of
value given to the remaining land by
virtue of the road running through
it, over what it would have been had
the road run through land of other
owners, not over what it would be
if no road ever were built. And, un
der a right construction of this rule,
which might well be reinforced by a
legislative interpretation, no injus
tice could be done even in particular
cases. The rule should be that the
general advantages accruing to all

land-owners near the route, "and
equally tc> those whose land the road
does not run as to those whose land
is taken, cannot be offset. Any other
peculiar, personal, and special bene
fit which one land owner receives,
by virtue of his own land being tak
en, and would not receive if his
neighbor's land were taken instead.ought to be charged to him as special
benefit, and he could not complain.
Let the Legislature enact more plain
ly the rule of the common law, and
all will be well, even in the obnox
ious case of railroads.

Now Mr. Chairman, it seems to me
that the last body of men who should
be charged as being held under the
whip of aggregated capital is the
body of men who sat in Convention
in 1850 and adopted the Constitu
tion that has in it the clause that
is to the gentleman objectionable.
That Convention certainly was actu
ated by no desire to advance the in
terests of railroad corporations, they
'were rather enemies than friends,
and in their zeal to protect private
interests, to cripple railroad corpora
tions I think they went too far.
Looking through this Constitution
they adopted we find all through it
the evidences of this fact. They
prohibited the giving of municipal
aid to corporations, and as the result
of that action, we are told, and I
believe truthfully, that since the
adoption of that Constitution, now
twenty years ago, but one short rail
road has been projected and con
structed within the limits of the
State of Ohio, because of their strin
gent rules against private corpora
tions. The city of Cincinnati stands
to-day upon her beautiful hills asleep
and snoring, while other cities ar«
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passing her in the race for municipal
wealth. Her great need is a railioad
to the south east, she cannot aid it
because of the Constitutional ob
jections. Therefore I say it comes
with bad grace from the gentleman

to charge such a Convention as this
with a desire to legislate for any
railroad interests. I think too, it
comes with bad grace from the gen

tleman to charge this as a dishonest
amendment. I do not propose to
impugn the motives of any gentleman

on this floor. I certainly am not
here wedded to any railroad inter
est. I do not own a dollar of inter
est, nor a bond of any railroad. I do
not think that any one member of
this Convention, no matter how
large he may be physically, should
claim to contain within his frame all
the honesty that may be here. Now
let us take one other case suggested

by the gentleman from
Otoe.' He

says, suppose A owns a farm, from
one corner to another diagonally

runs a railroad, what does the gen

tleman from Douglas propose? First
he says, a compensation without de
duction for benefits shall be paid for
the strip of land taken. Correct,

that is our position. But he says, he
next proposes that for the damage

done by obstructing this piece of
land, no benefits shall be deducted,

the land is ruined for farming pur

poses, and the gentleman would pay

no damages. I would pay damages,
but the question of ruin or helping is
a question for a jury, to be determin
ed by a legal tribunal, as any other is

sue that may arise. Let us run out
this question. Here is a piece of

land cut diagonally from corner to

corner, perhaps one side of it is ap
propriated by the railroad and there
is left to the farmer simply this
triangular strip, it is so small that it
is rendered utterly and entirely
worthless for farming purposes.
What does the gentleman propose?
That we should pay not only for
that we have taken for a right of
way, not only for the triangular piece
we have taken but for what is left.
I say we should pay for it if we have
ruined it for all purposes. We may
have condemned it for farming but
rendered it valuable for town lots.
We may have given it some peculiar
advantage. Suppose a railroad tak
ing this strip on one side of its track
erect works in' which they may man
ufacture machinery, they may aggre
gate capital there, and toiling mill
ions may by the sweat of their brow
make those ponderous machines
that run in the interest of aggregated
capital. Toiling millions might
sweat for many generations in their
work, and unless aggregated capital

would lend its helping hand, they
never would construct the ponderous
machines; but the railroad company
places there its valuable shops. This
land that was perhaps worth ten dol
lars per acre before this triangular
strip was left may be worth a thous
and dollars an acre. Had he that
strip taken by the railroad company
he would have been glad to have
given them the land. We do not pro
pose to place the private corporation
below A, and say that while it is true
we have been willing to give the
land to A, he shall not give it to
you as against the land taken. You
must not deduct benefits he has re-
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ceived against that left that you have
ruined for farming purposes, but
make as valuable as though you

could grow upon your fields green

backs instead of wheat. For that
damage you shall deduct benefit. As
I suggest, and as is suggested by this
article, it is not proposed by this
amendment, the general benefits
shall be set off against the damage tp
the land left but merely special bene
fit, not even, perhaps the location of
a depot. It seems to me, Mr.
Chairman, much more might be said
in favor of this proposed amendment.
It is not one raised in all necessity,
one that does justice to the citizen
and private corporations, and there
fore I hope it will be the sense of the
Committee it should be adopted.
Mr. PHILPOTT. Mr. Chairman, I
shall have but little to say on this
subject. I see some things that
should be brought to the attention
of this Committee. I do not believe
as has already been intimated, that
railroad corporations are the repre
sentative to some extent of a sov
ereignty, that they possess that great
public character which has been as
cribed to them and that thereby they
attained eminent domain.
I do not like to hear it in a Re*
publican country like ours. I take
the right under which the railroad
takes by the law of necessity, by
which any property any where in a
Republican form of government can
be taken. Suppose A has a farm
that is surrounded by B, C, D, and E.
They say to him, "This is our land,
you cannot go to your land over
ours." What is he to do? Why, that

law of necessity, which says that

property, wherever it lies, should be
for the benefit of the whole commu-\
nity, comes in and demands that he
shall have right of way to his own
land over any other that may sur
round him. Now, how is it in respect
to taking right of way from one coun
ty to another. Where does the law
of necessity come in? It is absolute
ly necessary the road be made from
one county to another, that the busi
ness may be carried on ; hence, by the
law of necessity, it is right the State
should make laws that will give them
the' right of way to any part of the
State. Now where does this question

of quasi public come in? There is
no doubt railroads are lawful, and
cannot exist without extension, and
they must have the right to take
property in order that they may be
extended from one point to another.
We can never take the property of
any individual only by permission of
the government and the State, and
that is the only law I am willing to
recognize. Suppose a number of
men organize themselves into a com
pany for the manufacture of shoes.
They certainly would render the pub
lic a good by so doing, if they sup
plied the articles cheaper. But be
cause they do good it does not make
them a public institution, and so with
railroads. What do railroads do?
They may be organized in the eastern
portion of the country and extend to
the western portion; and when they
come here they may charge perhaps
three or four times more for way
freight through your State than for
through freight. Now these great
public benefits are nothing more than
bleeding the people. Generally they
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are private corporations in every
sense of the word. They receive who
they please and what freights they
please. My object is to show that
these corporations are private in
their character, and I want them
considered in this light. Let one of
these private corporations pass over
some individual's land, and suppose

there is something which might be a
pecuniary or special benefit to the in
dividual. I want to know whether
you will compel that individual to
take advantage of that special bene
fit. How do you know it is a special
advantage? I would like the gentle
men who have been discussing in fav
or of this amendment to show up
those peculiar advantages, and show
in what manner those advantages
can be made profitable to the man. I
certainly would be in favor of the
section as reported by the Commit
tee.

Mr. MANDERSON. Will the gen
tleman from Lancaster permit me to
ask him, would not that question of
damages, and benefits to be offset
against damages be a question to be
passed upon by a jury?
Mr. PHILPOTT. I have no doubt
it would be a question for a jury,
but I want it never to become a ques
tion for a jury to determine, there is
no reason why we should put this
matter in such a condition that it
should ever go to a jury. If they
open up that land it is for the man
to take advantage or not as he
pleases. How can you- compel him to
take advantage? And why would
you allow, in this particular instance,
to a private corporation, who are en
tirely for themselves? I cannot see
24

any philosophy or reason why a party
should be put in that condition be
fore a jury that he shall go and
show whether he is able to take ad
vantage or whether he will or will
not take advantage. I want the man
to receive for the amount of [the]
tract taken and for damage, but if
he gains any special advantage let
him embrace it: it is his good luck.
The gentleman from Douglas (Mr.
Manderson) has referred to a speech
lately made in this town by an emi
nent gentleman from Ohio, in which
he said that but one railroad has
been projected in that state during
the last twenty years. Now what is
the reason of that? The reason gen

tlemen cannot be credited to this
provision in the Ohio Constitution
which prohibits railroad corporations

from being allowed to put in, as an
offset to damages private individuals
sustained by reason of railroads, gen

eral benefits which are conferred up
on the whole country by railroads.
Mr. TOWLE. Mr. Chairman. Al
though I am very favorable to rail
road corporations, and although I be
lieve them to be of a quasi public

character; but I believe, further, that
they have become very popular and
consequently very powerful, and it
is for Constitutional Conventions—
it is for the people of the different
States to see to it that railroad cor
porations are placed in proper bonds.
It is the duty of the Legislatures to
place about them such limitations
that they cannot drive over the pri
vate interests wherever and when
ever they see fit. I believe the wis
dom and experience of the last thirty
five years has demonstrated the nee-
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essity that there be damages given,
not, only for property taken, but for
property damaged also. Now where
can a claim for damages be made?
It can be made where private proper
ty is partially, or wholly taken by the
public officers, or corporations—
where property is either used or in
jured. For instance take it as it
was in a certain place in Kansas a
few years ago. A railroad was pro
jected and partially built. There
was some question as to the location,
at a particular point and two lines
were constructed, for a short dis
tance, running at right angles with
each other. Then another line was
run which formed the hypothenuse
to this right angle. Large excava
tions were left and the parties own
ing the property brought suit for
damages and the case has been drag
ging along in the courts, for years.
If proper Constitutional provision, ha'd
been made to regulate cases of this
, kind a great deal of expense could
have been saved. But the special
question here, , is the question as to
whether we will allow a deduction on
damages for special advantages that
may be conferred by a railroad cor
poration, or any pther kind of a cor
poration that may choose to occupy
, your land or take your building.
Why, sir,, if a railroad company can
say that by, going through my land,
they are conferring special advan
tages on me, and that these special
advantages are to be. considered as
an. offset, where would be the end of
it?, Why it would only be following
out that proposition to say that any
corporation might go out upon a
farm and set out stakes and begin

work upon a hotel, for instance, and
claim that as they propose to raise
the price of the land adjoining, that
this should be taken into considera
tion as an offset to damages^

,', Mr. MAXWELL. Mr. Chairman. I
have no hostility to railroad corpora
tions: on the contrary, I desire to
encourage them in every possible
way. I would place no obstructions
whatever in their way, for I wish to
see railroads built up throughout our
State. I think the views of the gen
tleman from Douglas, (Mr. Lake) in
regard to the rights of corporations,
are, in the main, correct. From the
necessity of the case, these corpora
tions take private property from the
owner without his consent, and use
it. Now the question is, is this com
pany to pay all the damages sustain
ed? Now it is, said by all, that they
should pay for the land taken; but
it is a question as to whether they
should be permitted to assess any
special benefits that have resulted to
the owner. I think there will not
be one case in a thousand, where any
special benefits would accrue. I
would say that where the chances
are so few that special benefits ac
crue, that the party whose land is
taken shall, in all cases, have full
pay for all damages sustained. Now
under our present law, it is provided
that a juryxshall go and make an es
timate of the damages. The men com
posing this jury know nothing about
land, [law] generally. They reason
in this way; they say, "here this land
is worth so much to-day; "before the
railroad run through, it was worth
so
much,"

So that they do actually
take into account the general benefits
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which have resulted to the entire
community by reason of this road
being built. The Constitution should
clearly state that these corporations

should be required to pay all dam
ages actually sustained. It is true
that in most of the States these gen

eral benefits are put in as an offset
to damages, because, in estimating
damages, it is the rule to take into
account the value of the land before
the railroad ran through, and then
consider the value of the land after.
Now that takes into account gen

eral benefits, that is, such as are shar
ed in by the whole community, by men
whose lands are not touched by these
roads as well as those that are. If
this is left to the Legislature their
laws may be changed at any time
and they might lay down another and
different measure of damages than
is now adopted, and is it not best to
lay down as a fundamental principle

in the Constitution that the general

benefits shall not be considered
against the measure of damagps?
Now, only for the color of law that al
lows railroads to go upon our land
what are they but public trespassers,

and this being the case I say that
they should pay for all the damages

that we sustain by their trespass.

Mr. MYERS. Mr.
"
Chairman,

where there is such a wide and

marked difference in the minds of le-1
gal gentlemen on points of law, it is
hard for others outside of the bar to
come to a conclusion upon the diffi
culty. Now, sir, I do not propose to
speak from a legal point Of view,

but simply as a farmer In regard to

railroad improvements, if I under
stand the amendment of my col

league (Mr. Manderson) it does not
apply only to railroads but to muni
cipal corporations and others. Now
I have followed it as a principle in
my mode of action that wherever
there are reciprocal benefits that they
ought to be taken into account in
the measure of damages. I am al
ways in favor of fair play. I - have
ever failed to recognize any differ
ence between a man and a corpora

tion in this matter. It is true as the
gentleman from Otoe (Mr. Mason)
said that a corporation has no eyes

to see and no ears to hear, and I
would [add] often no heart to feel.

The provisions in the Constitu
tion of the State of Pennsylvania are
very plain and simple and even that
great State has always progressed in
her improvements without inflicting
serious damages upon private prop
erty. The late governor of Ohio de
livered a speech here a few days ago

from that wood pile there, that be
longs to the State I believe, in which
he said that on account of railroad
restrictions in the Constitution of
that State but one railroad had been
projected and built for the last twen
ty years, and the city of Cincinnati
sits idle to-day for want of railroad
connections, her great hog trade
crippled for want of transportation.
The provision in the Pennsylvania
Constitution is:

The Legislature shall not invest
any corporate body or individual
with the privilege of taking private
property for public use, without re
quiring such corporation or indi->
vidual to make compensation to the
owners of said property, or give ade
quate security therefor, before such
property shall be taken.
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That is the Constitutional provis

ion of the Key Stone State, and un
der it that great State has built
thousands and thousands of miles of
railroads through difficult places

and paid for all the damages. Now,
sir why should we restrict or em-

barass the construction of railroads
in this State? If I have a horse in
my stable and attempt to feed him,
but tie him up so short that he can
not eat, would I not be starving the
horse just as much as if I would not
give him anything? And if we say
to these railroads "go on and improve
our
State,"

and yet restrict them by
legislative enactment by saying you

shall not go through here without
first paying for all the damages you
may do without deducting any bene
fits, so as to make it unprofitable to
build any roads, do we not cripple
our own interests? Who are the
owners of the railroads? No King,
no titled monarch, but we the people,
and why should we prepare a halter
for ourselves? I am in favor of the
amendment of my friend from Doug
las (Mr. Manderson), that we may
leave at least one way open for the
advance of these great improvements.
Mr. HASCALL. Mr. Chairman. I
move that the Committee rise, report
progress and ask leave to sit again.
The motion was agreed to.
Mr. GRIGGS. Mr. President. The
Committee of the Whole having had
under consideration the article en
titled Bill of Rights beg leave to
report progress and ask leave, to sit
again.

Mr. McCANN. I move that when
this Convention adjourn to-morrow
it adjourn at eleven o'clock to meet

Monday afternoon at two o'clock.
The Convention divided and the
motion was agreed to.

Leave of Absence.
Mr. MASON. Mr. President. I
desire leave of absence to-morrow.
Leave was granted NEM. CON.
Mr. HASCALL. I ask leave of ab
sence for myself and Mr. Myers until
Monday afternoon.
Leave was granted NEM. CON.

Adjournment.

Mr. BALLARD. I move we ad
journ.
The motion was agreed to, so the
Convention (at twelve o'clock and
two minutes) adjourned.

Afternoon Session.

Convention met at two o'clock,
and was called to order by the presi
dent.

Mr. WAKELEY. Mr. President, I
move that the- Convention go into
Committee of the Whole on the Bill
of Rights.
The motion was agreed to.
Committee of the Whole.

The Convention went into Com
mittee of the Whole with Mr. Griggs
in the chair.

BUI of Rights.

The CHAIRMAN. Gentlemen of
the Committee the question is upon
the amendment offered by the gentle

man from Douglas (Mr. Manderson)
to insert after the word "compensation,"
"for property taken." Are you

ready for the question?
Mr. WAKELEY. Mr. Chairman.
The moving of this amendment has
occasioned some discussion in respect
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to the principles which control the
compensations to be allowed for
property taken or damaged for pub
lic use. It is an important question.
It is a question merely of what is
right and just, and ought to be dis
cussed temperately, and not in the
spirit of advocacy, or with any un
due zeal, to carry the point either
way. I have but few observations to
make in reference to the merit of this
amendment. In most of the Con
stitutions of the American States
there is a simple provision that prop
erty shall not be taken for public
use without just compensation. And
under that mere general provision

no very serious difficulties ever arose
that I am aware of, or have become
acquainted with in the course of
legal investigation. But the provis
ion has been modified in some of the
later Constitutions, with the view of
more effectually protecting the rights

of the citizen whose property is tak
en for public use. In the Ohio Con
stitution there was added to the gen

eral provision "that property should
not be taken until this compensation
had been first made in

money."

That was a safeguard additional to
what had been established in the
Constitution of other States. In Ill
inois, by the recent Constitution, a
further provision was made to ob
viate some doubts or difficulties
which had arisen in the construc
tion of that provision in the Bill of
Rights in the old Constitution, to the
effect that property not only should
not be taken for public use without
just compensation but it should not
be damaged without just compensa

tion. The section reported by the

Committee on the Bill of Rights em
bodies both these provisions and
safeguards. It is well to see what is
the effect of the amendment offered
by my colleague, General Manderson,
and to discuss this question with ref
erence to that. As I understand it,
Mr. Chairman, the object of the
amendment is simply this: there is
a general provision in the section as
it now stands that compensation for
property taken or damaged shall be
estimated without reference to any
benefits to the property of the owner.
My colleague proposes to amend the
section so that benefits to the prop
erty shall be excluded from consid
eration only in case where the prop
erty is taken. And the effect of the
amendment would be to leave the
provision in the shape that when a
jury is called upon to assess the dam
ages occasioned to his property by
the construction of a work of inter
nal improvement, the benefits to the
property, as well as the injuries to it
shall be considered. It does not af
fect the provision that when property
is taken and appropriated, for pub

lic use, that full compensation, in
money shall be made. It is intended
for that class of cases where the
property of the citizen is not taken,

but where some of his property not
taken is yet damaged by the con
struction of the railroad or the high

way or the street. Now, sir, we all
agree that if the property of the
citizen be taken for public use it
must be paid for in money. It can
not be paid for by any benefit which
the other property of the citizen re
ceives, you cannot take away his
property and pay him for it by bene-
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fiting some other property. You
must pay him for it in money. But,
sir, when he comes into court and
claims compensation for damage done
to property which you have not taken
how are you to arrive at the amount
of damage? Are you to determine
the damage by looking only to those
particulars in which the property is
rendered less valuable, and exclud
ing from consideration all particu
lars in which it is rendered more
valuable? Is that the way to arrive
at just compensation for property
taken? For instance, if I have two
lots in the city, and a railroad cor
poration or the city, for some muni
cipal purpose, takes one of my lots,
they pay me its money value. If I
have another lot adjoining it, and I
claim that that lot is damaged by
the construction of the railroad or
any other work of public improve
ment, how is the jury to arrive at my
damage? The property is not taken
but I assert that it is damaged, and
I ask compensation for it. I will sup
pose that a railroad is constructed
in front of that lot, so _ that it re
quires me to fill up the lot to bring it
to the grade of the railroad; or, I will
suppose that an excavation is made
in front of the lot, which will require
me to excavate from the surface of
my lot. This is an expense to me,
and if that loss is to be considered
my lot would be damaged. But I
will suppose 'that this adjoining lot
has been taken for depot purposes;
and I will suppose that by their con
struction of the railroad and the lo
cation of the depot directly adjoin
ing that lot, that notwithstanding it
requires to be filled up to bring it

to grade, or excavated to bring it
down to grade, it is still worth more
in the market since the construction
of the railroad than it was before.
Now, sir, have I been damaged or
not? I deny that the building of that
road or depot, has damaged that lot,
but the jury that sits to estimate
damages, are to entirely exclude the
benefits which have resulted to my
property. I say that this is not a
just rule. I think that we ought to
leave the Constitution in such form
that the court would be compelled to
instruct the jury to allow, as an off
set to the damages I may have sus
tained, these great and peculiar ben
efits which have accrued to me, and
by which the value of that portion

of, my property remaining, has been
greatly enhanced in value. Gen
tlemen argue this question as if it
were merely a question cetween citi
zens and the railroad corporations.

This question is general. It con
trols all corporations by which pri

vate property is taken for public use
—railroad corporations, municipal
corporations, public parks, streets
etc. What is just in one case, is just
in all. If this amendment is adopted,
it leaves the rule as it always has
been—where the court always favors
the citizen, and gives him full com
pensation in money for all property
the public takes, and gives him all
damage he, has sustained to the other
property.

Mr. LAKE. Mr. Chairman, There
are one or two remarks I desire to
make before the vote upon this ques

tion is taken. The gentleman from
Cass (Mr. Maxwell) seems to think,
after all, that the doctrine contended
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for by my colleague (Mr. Manderson)
is right; at least I so understand him
in his remarks before the Committee.

He says that the rule which has been
laid down by the courts of this State
is an equitable and just rule. In
this I entirely agree with him—that
the rule is just and right, and yet
one thing that seems strange is, that
the gentleman should contend that
there should be inserted in the Con
stitution, a provision which would
not secure the very rule which he
deems just and right. This is the po
sition which the gentleman takes;

he deems the rule laid down by our
courts, relating to cases between
railroad corporations, town corpora

tions, etc., and private individuals,
is an equitable and just one, and
thinks, also, that the amendment of
fered by my colleague will, by a Con
stitutional provision, continue that
very rule which he would be satisfied
with. Now I would say to the hon
orable gentleman from Cass, (Mr.
Maxwell) that we propose to guard

him and his interests against any
damages he may sustain by having
his property taken by railroad or any
other corporations—we propose to
secure to him that very rule, in the
estimation of damages which he so
heartily applauds here to-day.

I am very sorry that the gentleman
will sustain a rule—will sustain a
principle which is sought to be in
corporated in the fundamental law of
our State, and at the same time de
clare himself opposed to the very
thing which proposes to fix these
principles permanently. I have
known the gentleman many years.

I have been in Legislative councils

with him. I have watched his course
as a public man, for many years,
with interest. I have had a high
opinion of his abilities and sound
judgment, and I am certain I never
saw him take a position which is so
untenable, and I do expect, before we
get through with this provision, that
he will place himself side by side
with those who are contending for
these valuable principles. We find
the gentleman from Lancaster (Mr.
Philpott) finding fault with the rule
that has heretofore been used, but
the principal burden of his argument,
is this; he finds fault with the terms
made use of and says that a term
which has been used ever since the
first settlement of this country, and
not only here, but elsewhere, is
wrong. He says that some gentle

men in arguing this principle, that
in thus taking the property of indi
viduals for these purposes; for high
ways, public parks, streets, railroads,
etc., have declared that this was ex
ercising the right of eminent domain,
and here he disagrees with them.
He thinks the right of eminent do
main can be exercised only by the
general government, or the State
government. Now I find no fault
with the views of the gentleman on
this point; whether he calls it the
exercise of the right of eminent do
main, or the exercise of the right of
necessity, or the exercise of any oth
er power which gives the right to do
these things. Now while they say

the government may exercise this
'right in respect to roads, it cannot
exercise it with respect to railroads.
I say it has. If you find any distinc
tion in our law books', you will find
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an exception. Let us see what an
eminent jurist—one who is always
on the alert for sustaining the rights
of the people and against the en
croachment of corporations—has to
say upon this question. I refer to
Judge Bartley, and I quote from the
Fifth Vol. of the Ohio State Reports.
I will say that I will place the wis
dom of the Supreme Court of Ohio
in juxtaposition with that of the
gentleman from Lancaster (Mr Phil
pott).

"The right of eminent domain, to
which the right of property is made
incidentally subservient, is one of the
highest attributes of sovereignty con
ferred upon the state. It was at
one time contended with great force
and plausibility, that this function of
the civil power could only be exer
cised by the. government, and that the
exercise of it could not be delegated
to individuals or private corpora
tions, any more than the co-ordinate
power of taxation, or power of en
acting or repealing laws. Beekman
v. the Saratoga & Cchenectady Rail
road Company 3 Paige's Rep. 45.
Although I am not disposed, at this
day, to question the delegation of
this power to private corporations
(even although for the construction
of works which are private property,
and controlled and used as such) sus
tained upon the ground of a result
ing benefit or advantage to the pub
lic; yet I insist, that if there be any
matter of truth or value in the set
tled rules of judicial interpretation,
the Constitutional grant of this pow
er must be strictly construed; and
that such exercise of it by private
corporations, which always is upon
occasion, not of public emergency,
but simply of public convenience,
should be well guarded against in
fringements of the rights of privateproperty."

So you see that this right of emi

nent domain may be conferred upon
individuals, or may be conferred up
on corporations by the judicial au
thority of the State, and it is but
right in the case of corporations that
benefit the whole State as railroad
corporations do, in building railroads
which furnish means of ingress and
egress to and from the State, and
from one portion of the State to an
other—we say that the State, by rea
son of these resulting benefits, is
justified in so doing—in granting to
these great corporations, the right of
eminent domain, and we think no
one can question, successfully, the
right of railroad corporations to ex
ercise this privilege- of taking the
private property of individuals—un
der wholesome and proper restric
tions—for the benefit of the entire
State, and it matters not, whether
the State exercise this right of emi
nent domain itself, or whether it
delegates that power to a corpora
tion which has for its object, not
only private emolument, but as a
necessary result, the benefit of the
people of the entire State. It seems
to me from anything that I have
heard from the opposition, that there
has been no reason offered against

the rule laid down by the Supreme
Court of our State, and why not, if it
be just, continue that rule as a fund
amental law. If the gentleman can lay
down [one] that is better, or show
where this bears one pennyweight's
grain against the stern principles of
equity, I will join them in the op
position to the principles sought to
be laid down by my colleague. But
if not, let us be satisfied with the rule
which is admitted to be right. Then
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let us not quarrel over the mere use
of terms. I wish to ask the gentle
man from Lancaster (Mr. Philpott)
what is the difference whether the
land is taken as private, corporation,
or in the name of eminent domain
when the State requires it? The
•original section reaches out further
and includes far more than railroad
•corporations. The argument seems
to be that railroads only are includ
ed. Let us look at it and see. In
-the exercise of this right of eminent
domain is contained towns, counties
.and other authorities, who may lay
¦out a highway from one part of the
State to another. The gentleman

from Lancaster has said in no case
are the damages charged to be off
set by the benefits received.

The gentleman certainly is mistak
en. I have had some experience at
the bar and on the the bench and if
I recollect right the rule is different
from the one laid down by the gen

tleman. He is entitled to damages

to his land, and then if he has re
ceived special benefits by the loca
tion of the road those may be taken
into account, and should be. The
gentleman says that railroad corpor

ations are entirely private and to
support that he says that they may

refuse to take goods as common car
riers. I am sorry that the gentleman
has to take such a position as that to
support his arguments, for if he con
sults the law he will find that they
are common carriers and have to
take goods as such. All the rail
roads in our State are subject to the
action of our Legislature so entirely

that it may control their speed, rate
of charge, etc. They are entitled to

just such privileges as the Legisla

ture sees fit to give them, and one of
their rights is that of eminent do
main, and just so long as they keep
within the provisions of the law are
they entitled to these rights. If no
better reasons than what we have
heard, can be urged against a rule
that is so just why is it that we see
this opposition? I hope the hon
orable gentlemen will so far forget
their opposition to railroad corpor

ations as to allow them to look with
reason upon a rule that has received
the sanction of the State. I trust
this amendment will obtain.
Mr. PHILPOTT. Mr. Chairman, I
first propose to reply to the gentle

man last upon the floor. I did say
that railroads cannot be made to car
ry passengers. The gentleman and
others have ridiculed the idea, but
what will you say when I still assert
it? It is true that if they once become
a common carrier by the receiving of
•goods or passengers then they are
subject to the laws, but if they have
with-held one portion of their road
from the use of the public then there
they are not common carriers. Now

I don't object so much to those words
eminent domain as to the manner in

which it is attempted to be used here
for a special purpose.

Railroad corporations when they

take the private 'property of citizens

are acting by virtue of authority con

ferred by the Legislature of the

State. That Legislature, by virtue of

the sovereignty of eminent domain,

can delegate its property to private

corporations, and they under the
code of the eminent domain take the
private property. I say the Legisla-
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ture should not be clothed with that
authority in order to take this pri

vate property. A railroad cannot ex
ist unless it is allowed extension, and
in obtaining that extension it may
take private property of persons,
but in so doing it is its duty to pay a
just compensation. I willingly con
cede that after they have taken the
land they should pay a just compen
sation for it; the next thing to be
considered is how much is the land
worth not taken and which has been
damaged? They should also pay for
that. So far we agree and where we
disagree is in this. Gentlemen here
desire to incorporate into the Con
stitution of this State such principles
as that is, by virtue of taking the
land for the benefit of corporations,
they may offset that against the dam
ages for the other land not taken.
They come upon a man's land, take
his property, and then say, "we
have conferred upon you a favor and
benefit, and the benefit we have
given you, even contrary to your
wishes, without your request, in
counting up these damages we will
offset that against the damage we
have done

you."

Mr. LAKE. Allow me to ask a
question. Does not this principle you
are contending for apply to the tak
ing of land of individuals for high
ways, roads, streets, alleys, and so
forth?

Mr. PHILPOTT. Yes sir, by vir
tue of the authority conferred on this
railway corporation by the Legisla
ture they take the land. If they
take it by virtue of that authority I
want them to treat the persons whose
land they take in the same manner

as the State, which takes the high
ways. Suppose the State lay out a
road. It condemns the land it pas
ses over. Where did you ever hear
of an instance in which the State
said, "Mr. A, in taking your land we
have doubtless benefited you and

now we want you to allow us to de
duct from such money as you might
claim from us so much for the, bene
fit we have given

you?" I am will
ing these corporations should go as
far as the State and no farther. The
State never claims they will offset
that against any damage. If they
claim their damages by virtue of this
eminent domain, let them do as the
State does, and not offset for some
imaginary benefit they may have con
ferred upon the property of the party
whose land they have taken.

Mr. ROBINSON. Mr. Chairman,
For my part I made up my mind long
ago as to what the true rule of com
pensation was and I have been lis
tening very patiently for some ar
gument to shake the conviction. I
have heard none. I am of the opin
ion that if a railroad company takes
private property, it should pay . for
that and the whole of it. I think if
there is any one thing that distin
guishes and characterizes the civili
zation of this age from that of any
other age, it is individual indepen
dence. I do not desire to see that in
dividual independence trampled up
on. I do not desire that the gentle
man from Otoe (Mr. Mason) should
trespass upon my property without
paying me for it, and I am further
more unwilling that he should under
take to set off, against an injury
which he has done me, a benefit,
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real or imaginary which he may have
conferred upon me. I take it, Mr.
Chairman, that every interference
with the rights of an individual by
another individual is in fact trespass.
Now, sir, it strikes me it would be
ridiculous if Mr. A, who has been al
luded to several times, should de
sire to erect an hotel in this place,
and should find it very convenient to
his purpose to take my two lots to
erect it upon. I say it would be rath
er a strange position to maintain.
But sir, I can see no difference be
tween the character of a railroad
corporation and an hotel. I see no
difference; in a certain measure they
are both public or private. The hotel
keeper cannot refuse to entertain his
guests, nor the railroad refuse, if it
be a common carrier, to transport
passengers and freight. I care not
what you call it, but sir, they are
also private, they have certain rights

extended to them and duties to per

form. Now for every trespass a man
commits he is bound to pay. He has
no right to take my property and ap
propriate it without paying me fully
for it. I ask gentlemen who argue
on the other side: "What is it in
the case of railroad corporations that
a different rule should be adopted

than in the case of private individu
als?" Why did he take my land,
is it because he is forced to, is it from
some great public necessity, as is
sometimes done in the State? Not
at all! They take my property with

all the consequences which the law
maintains upon that taking, for their

own benefit. I take it, that if any in
dividual undertook to run such a
road, that was. not a corporation, he

would have to pay, he would be
bound to pay me in full. It strikes
me if it pays these corporations to
build these roads, they will build
them. I deny the right of the legislat
ure and, morally, of this convention to
pass any rule which shall compel the
private individual to allow his prop
erty to be subjected, for any compen
sation whatsoever, tp these corpora

tions. Every man has a right to en
joy his own, and notwithstanding the
authority which my learned . friend
from Douglas (Mr. Lake) has read,
I am inclined to think the only per
son, the only thing, to use a general

term, that can exercise this right to
eminent domain is the State. I
have no doubt about it. I did npt
hear clearly what the learned gen

tleman read, but I am confident it
cannot be found in any respectable
book.
MV. LAKE. I read from fifth Ohio
State reports. Chief Justice Bartlev

of that State, considered very good
authority.

Mr. ROBINSON. I care not, Mr.
Chairman, the State must have this
right. It is from a great necessity,
without a provision specially looking
to these corporations, without a mere
provision that, the State should ex
ercise this right of eminent domain,

would confer upon the Legislature,
the power to provide that corpora

tions might appropriate private prop
erty to their uses. I care not where
the authority is, it contradicts com
mon sense. If we incorporate in this
Constitution a provision that it may
be exercised in such cases, it may,
for the power established is superior
to any other power.
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Mr. LAKE. If the State cannot
confer the right upon the corporators,
how in the world would you obtain
the right of way against the consent
of the owner of the soil.
Mr. ROBINSON. I think it could
not be gained by virtue of any statu
tory provision, a public way I care
not could be given—
Mr. LAKE. I am speaking of rail
roads.
Mr. ROBINSON. Well, sir, I look
at it in this way. If the Constitution
under which that Legislature acts,
confers a power broad enough, I
grant he can take away the rights of
half the individuals of this state.
But, sir, without a provision in the
Constitution, conferring upon the
Legislature the right to delegate this
power to a corporation,1 1 assert it
cannot be done. And the point I
make is thire: that if we engraft into
our Constitution simply the provision
that the State shall have and exercise
the right of eminent domain, it con
fers upon the Legislature no power
to grant this right to a private cor
poration. I say this provision must
he special. It does not reside in the
right of eminent domain. This right
can only be exercised for State pur
poses.

Mr. WAKELEY. May I ask the
gentleman from Lancaster a ques
tion?
Mr.'
ROBINSON. Certainly.

Mr. WAKELEY. Is there a State
in the Union which has ever conferred
that power in the Constitution, and
If so what?
Mr. ROBINSON. I do not know of
any which has.
Mr. LAKE. One other question.

Does not all legislative power and
authority reside in the people of the
State entirely which is not delegat

ed or taken from them by the Con
stitution, and cannot they exercise
that right of eminent domain through
their Legislature without express
provision in the Constitution author
izing them to do so?

Mr. ROBINSON. I will answer the
question of Judge Wakeley first. I
said I knew of none. But I do know
that in our own State, and in every
other State, perhaps, there is a pro

vision which provides that private
property shall not be taken for these
uses without just compensation, leav
ing it plainly to be seen that the Leg
islature has in certain cases, the pow-,
er to take this private property. Now
I will answer the gentleman from
Douglas (Mr. Lake). I take it, sir,
that the Legislature has no right to
interfere with private rights except
where that power is expressly con
ferred—no right without some pro
vision which, either by necessary im
plication or special right, confers up
on them the power to take away my
individual rights, and it cannot con
fer such right upon a private corpor
ation without it is expressed in this
Constitution. Wherein are these
public organizations? Are they pub
lic like a county? Is it for a benefit
of the whole people? Not at all.
These are private corporations, which
carry their own capital and work for
their own good. Where do I get the
benefit except I pay them for it, and
pay them pretty high, too? The rule as
I understand it, and which has been
referred to as just and applicable in
this State. is this—and I wish to state
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that it is a great stride above the
rule in some States—if a company
runs over a quarter section it shall
pay the owner for the ten acres if
it runs across, so that it injures that
which remains of my farm, they have
this right at least so says our Su
preme Court, to set off in mitigation

of the damages, the benefits which
have accrued.
Mr. LAKE. That is not the rule.
The rule is that there may be an off
set in special damages to the individ
ual, and the rest of the community

do not share it alike with him.
Mr. ROBINSON. I do not under
stand the rule so. ' I understand that
they must pay for the land actually
taken, and if other damages arise
then they may set off any special

benefit. It must be a benefit conferred
upon him which may not be conferred
upon the whole of the community,

and the benefit to the community is

that it raises the value of the land
in the vicinity.

Mr. MANDERSON. Will the gen
tleman permit me to trespass a ques

tion? Will you name the Convention
a single State in the United States
where, by the terms of its Constitu
tion, or by the decisions of its courts,
a contrary rule has obtained to that

which is sought to be obtained by

this proposed amendment?
Mr. ROBINSON. I do not think,
Mr. Chairman that I could cite now,
but, I will promise the gentleman a
bottle of wine and a box of cigars if
I do not produce them in a certain
time. I think, Mr. Chairman, these
railroads are a good thing; an excel

lent thing. I think they have chang
ed the affairs of things in this coun

try, and are destined yet to change

them. But it strikes me they flourish
where other things fail. Their pow

er is to become enormous. They
have become tyrannical in various
ways, and trampled on the rights

of individuals. I wish, to preserve,
both for myself and fellow creatures,
the right to assert my rights against
any body as long as I live. I do not
believe in conferring upon any cor
poration or body of men exclusive
rights. I believe the good which they
do is, in a great measure, offset by
the evil they do. I would rather cur
tail them. If it can be shown that
they are a part of the State organi
zation, or bear in any degree, a gov

ernmental stamp, I am willing then
that some more rights should be con
ceded to them. Mr. Chairman, I am
not fond of personal allusions; Judge
Mason is right in his proposition,
when one member attempts to im
pugn the motives of another, I think
it is time that the gentleman should
be called to order. When he talks
about our putting ourselves upon

record, as though we were to be in
timidated by this, he is mistaken
Every individual in this house has
sufficient moral courage to place him
self upon the record as having fol
lowed the promptings of his own
judgment and good sense.

Mr. MAXWELL. Mr. Chairman, I
certainly have no feeling of hostility
against any member of this body, and
while I will do every thing in ¦my
power to insure good feeling amon'g

the members of this Convention, yet

I shall certainly endeavor to do my
duty, and speak freely upon every
question of importance which may
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arise.
Now it is contended, very strange
ly, that parties not interested in
special benefits may get pay for their
property. This afternoon, I stated
to this committee that it Was the
custom to offset general benefits ac
cruing, against the damages allowed
the party whose property was taken;
that the course in this State was to
allow damages for the land taken
and then assess the damages against
the land remaining; taking into con
sideration the increased value of the
land as an offset. Now when the
gentleman from Douglas (Mr. Lake)
says that in not more than one case
in a hundred, are special benefits
conferred, he tells the truth. It is
sought to incorporate an article in
our Constitution which will permit
any benefits which may accrue, as
an offset to damages. They say first
pay for the land taken. Suppose you
take a strip 100 feet wide across a
man's farm, across a quarter section,
running diagonally. The owner is to
receive, simply, the pay for the ac
tual value of the land taken. This is
a very small part of the damages.
You take, say, six or seven acres, and
the land is worth $40 per acre. This
would allow the owner f 240, or $280
at the most. Has the owner been
paid full damages? Suppose an em
bankment 20 feet high is left upon
the farm; the owner has received
$280, and he has been damaged
$5,000; his farm is ruined. But
there is a depot a short distance off,
and they claim this is. a special bene
fit, and- the owner of .the farm is
compelled to .pay for this imaginary
benefit.

Mr. WAKELEY. Will the gentle
man allow me to ask him a question?
Mr. MAXWELL. Certainly.
Mr. WAKELEY. Suppose that
depot has made the rest of the land
worth $5,000 more than it was be
fore; how much is his land damag
ed?
Mr. MAXWELL. That is just
where the rule of the courts has ap
plied. They say, "this man's land
has increased in value so much; it
was worth twenty dollars per acre be
fore the road was located, and it is
worth forty dollars per acre now."
But then, all the land around is
worth forty dollars per acre, his
neighbors have been benefited in
this way just as much as he has,
while their property has not been
touched; must this man whose land
has been taken, stand all this loss?
The depot benefited the property for
miles around,—-it would be called a
public benefit; so that this is noth
ing more than extending the principle
of general benefit. I say we ought
to insert a provision in our Constitu
tion which will forever prevent gen
eral benefits being assessed against
individuals. This would do away
with a great deal of litigation now
had. The . Constitution would then
say to a jury called to assess dam
ages, "you are to assess this man's
damages, without regard to benefits"

the jury would then gp on, and know
just what to do.
My friend from Douglas (Mr.
Lake) read the dissenting opinion of
Judge Bartley. It is true that the
Legislature does Confer upon these
corporations the right to .take pri
vate property. In effect, this is the
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Legislature reinvesting the public

with the right of eminent domain.
This right, as I understand it, ex
ists only in the public, but the public

confers it, if it can be conferred, up
on these corporations. Now these
corporations serve the public so far
as this; they carry the public and
they charge for it. They conduct
their own business,, make their own
dividends, and are private corpora

tions to all intents and purposes.
Now I will read an extract from the
same book from which Judge Lake
read, page 149, 5th Ohio State Re
ports. I quote from Blackstone:
"So great, moreover, is the regard
of the law for private property, that
it will not authorize the least viola
tion of it; no, not even for the gen
eral good of the whole community.
If a new road for instance, were to
be ntade • through the grounds of a
private person, it might, perhaps, be
extensively beneficial to the public;
but the law permits no man, or set
of men, to do this without consent
of the owner of the land. In vain
may it be urged that the good of the
individual ought to yield to the good
of the community; for it would be
dangerous to allow any private man,
or even any public tribunal, to be the
judge of this common good and to
decide whether it be expedient or not.
Besides, the public good is in nothing
more essentially interested than in
the protection of every individual's
private rights as modeled by the
municipal law. In this and similar
cases, the Legislature alone can, and
indeed frequently does, interpose and
compel the individual to acquiesce.
But how does it interpose and com
pel? Not by absolutely stripping the
subject of his property in an arbi
trary manner, but by giving him a
full indemnification for the injury
sustained. The public is no.WTConsid-

ered as an individual, treating with
an individual for an exchange', all

that the legislature does is to oblige
the owner to alienate his possessions
for a reasonable price; and even thi*
is an exertion of power which the
Legislature indulges with caution,
and which nothing but the Legisla
ture can

perform."

Mr. STEVENSON. I believe it is
an axiom acknowledged by Methodist
class leaders that a person is always

relieved by speaking. I do not want
gentlemen to think that I am not in
favor of railroad corporations, but,

I believe that no corporation, what
ever it may be, should have any ad
vantage over the private individual.
The gentlemen Who sustain this ques

tion all argue that they are a public

benefit, but that is no reason for giv

ing them the right of way through

my farm. As I have to pay for every
thing I get from them it is nothing
more than right that they should pay

for what they get. I hold that it is
not right nor just that a man should
not have damages for his property

when taken either for public or pri
vate use, and if Judge Lake should
array all the authorities of the coun
try before me to the contrary I would
not believe it. Is there any principle

of law or equity in it? I think not.
I say it benefits the man who is a
half a mile away from the road with

out running through his land or dam
aging it as much or more sometimes
than the man whose property is tak
en, but the one who sustains the loss

is to be subjected to deduction for
benefits. That is not just.

It is a fact that these corporations
are becoming very powerful, and
their powerful influence is permeat

ing all our Legislatures. Although
Judge Lake says we are not here for
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the purpose of legislating, I must say
we are here to draw up organic law
for the government of legislators and
we must guard well the interest of
our constituents, and we must not
give the corporation any better right

or more than the man who erects a
mill, or opens a stage line. If we are
going to offset damages for one let
us do it for all,. Why should we be
so lenient with these great corpora

tions? How many of those who hold
the stock of them are residents of our
State. Very few. I believe if there
had never been given a bit of aid to
the railroads they would have been
built. They are not only looking at
the present, for every dollar they ex
pend to-day they will receive double
to-morrow. Mr. Myers spoke a
great deal about the great State of
Pennsylvania. I care not for the pre
cedents of any other state—we are
here to make laws for the people of
the State of Nebraska, and laws ap
plicable in Pennsylvania might not
be practicable in this State. You
might as well say because the heath
en mother casts her child into the
Ganges to be destroyed by the croco
dile, therefore we should do so. I
hold it is jumping right out of the
frying pan into the fire. It is our
sworn duty to ourselves and our con
stituents to make the law so that
they can get the pay for the damages
done them and their property by
these corporations. Judge Lake
speaks a great deal about public high
ways, but I hold there is a great dif
ference between them and railroads,
I do not know of a case where the
benefit of a public road was made to
offset the damages done by the open

ing of that road. I hope this amend
ment will not prevail and I hope the
members of this Convention will look
well to the interests of our State and
beware how they vote on this amend
ment.
["Judge Mason's speech on this
subject—pp. 279-385 of Mss.—Sent
to him for correction and not re
turned. Not found among Judge
Mason's papers after his death.]
Mr. MANDERSON. Mr. Chairman.
In my youthful days, when attending
those traveling shows that pass
through the country now and then,
sometimes under the name of circuses
and again under the name of menag
eries and which, when they adopt
the latter name, are considered to
be entertainments highly moral and
instructive in their character, I have
noticed that the moment of deepest
interest and intensest enthusiasm,.
when the promiscuous audience gath
ers with the greatest emotion to gaze,
open-mouthed and with hair on end,
upon the scene, is when, the em
ployes and keepers of the animals-
having by goads and sharp sticks in
troduced into the den of the caged.
lion, roused him fully the monarch
of the forest paces to and fro in his
confined limits, in fury lashes his
tawny sides with his tail, shakes his
shaggy mane, opens his throat and
roars to the delight of the assembled
and admiring crowd. And it is-
strange that but a moment ago this-
"dreamy reminiscence of my child
hood
days"

should be presented so
vividly and forcibly to my mind.
I would be content, Mr. Chairman,
not to raise my voice again in advo
cacy of the proposed amendment.
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were it not for the peculiar character
of the remarks of the gentleman from
Otoe (Mr. Mason).

We have heard the deep bass of
his trombone and his roar "full of
sound and fury signifying nothing"

in opposition to my amendment, and
I cannot attempt, nor would I dare,
to compete with him in any exhibi
tion of the character ne has given be
fore this Convention. But being, as
I claim, as honest and unbiased in
my advocacy of this amendment as
he can be of the original article, I
do not propose to sit entirely silent.
He has seen fit to criticise some of
my argument in a manner it certainly
does not deserve. He says he notic
ed a sneer upon my face when I
made reference to the sons of toil;
that I "held double quotation marks
on each side of my mouth" when I
used language of which I credited
him as its author. True, there were
quotation marks and perhaps a sneer.
But that sneer was not intended for
the sons of toil nor will they so ap
propriate it. The gentleman cannot
exceed me in my regard and admira
tion for the laborer and toiler whose
skilful hand or active brain blesses
mankind by its creative power. I
claim to be a "son of toil" and be
lieve him to be one. We are all
workers whether we labor with head
or hand. The mind that conceives a
great idea should receive as much
grateful commendation as the labor
ing muscle that with executive force
carries that idea to successful opera

tion. The sneer, recognized by the
gentleman, was rather directed to

that class of individuals who from
demagoguery, clap-trap and pure

25

buncombe wish to array interests in
antagonism that should go hand in
hand, who attempt to array labor
against capital and say to the "sons
of toil" "these men who have gather
ed wealth are your natural enemies,
up! and at them!" He who does this
and urges this antagonism deserve?
and should receive not only the sneei
but the rebuke, open and expressed,
of every man who does not wish to
see our beloved country drift into
such terrible scenes, such as we have
so lately read as occurring at the
coal mines in the State of Pennsyl
vania, or to see this broad land a
Paris under a reign of terror more
terrible than that of the bloody days
of the French revolution. Let the
arch demagogue take to himself my
sneer rather than attempt to throw
it upon those for whom I have simply
regard and praise.

There were several propositions
made by the gentleman from Otoe
(Mr. Mason) that I will attempt to
reply to. First let me take up that
most labored of his argument. He
says suppose a railroad corporation
taking its way through the land of a
farmer sees fit to enter the private
burial grounds, tears down and des
troys the monuments he has erected
to the memory of some loved anx*
dear one. This is an extreme case
and one that could hardly occur. I
do not know whether there exists
in our statutes that law which finds
its place in the legislation of so many
States, that no burial ground or cem
etery can be taken by any railroad
corporation for its use. Against any
such hardship there can be and is
full protection in the law. He says
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a man may have upon his farm a

stone quarry buried under the earth.

He does not propose to use this quar

ry, but keep it as an inheritance for
his children. No railroad existing
near him, there is but a local demand
for the stone and it is of little worth.
It has for him no present value and
is of but prospective benefit. A rail
road is established through his farm.
The corporation pays him in full for
any land taken and he says "you

have ruined my farm for agricultural

purposes, pay me its full value as in
cidental damages." The gentleman j
from Otoe says he should be thus [
paid. I say no. If there is actual
present damage he should be paid, '

if he is not damaged he should re- I
ceive nothing, save payment for the
land taken. Suppose the establish
ment of the road gives him a direct |
incidental benefit, that the stone
quarry before having no practical '

value has now been called into pay
ing existence to enrich the owner. ;
Poor in his possessions before he is
now enriched and yet the gentleman

would pay him for an imagined dam
age he has never sustained. But we
are told the farmer did not want the
benefit, that he wished to live in
quiet retirement upon his farm and
not use the stone quarry during his
life, but keep it as an inheritance for
his children and that his wishes in
this regard should be permitted to
stand in the way of the public needs.
I say again no! He has not the right
to stand in the road of progress and
block upvthe path that benefits the
public and himself. But then the
gentleman says, we have no right to

take from the private individual

something that has to him peculiar

value, for the use of a corpo
ration. Let us look at this for
an instant, and I advance the pro
position that the privilege of
taking private property, even that of
peculiar value to the owner, is per

mitted by the law to private individ
uals and to the law, although it fre
quently works great hardship, we
hear no objection made. Look at the
working of the replevin law. My
friend, from Otoe may have at his
home something which has to him
great and peculiar value, but that as
a marketable commodity is of no
worth. It may be some precious ar
ticle handed down in his family for
generations from sire to son and if
you were to weigh its value and place
on the other side of the scale
diamonds and gold, in his estimation
the precious thing would out-weigh
them all. Yet in open market if ex
posed for sale it would not bring
five dollars. Does the law fully pro
tect him in the holding of this prop
erty? No! If I see fit to make an
affidavit in replevin that this proper
ty is mine, and that after demand he
keeps me out of its possession and
will give a bond in double its market
able or appraised value I can take
from him this, to him, precious thing
—valuable though it be to him and
valueless perhaps to -me. What is
his remedy? It is found by the ver
dict of the jury which tries the right
of property that it never was and is
not mine. Yet I retain the property
i and if I am worth nothing the law
leaves him to his suit for a money
recovery upon the replevin bond and
he recovers only the actual value of
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the article on the amount it would
hring in the market. Thus it is a
great hardship, it is true, yet the law
frequently for the good of the great

est number works injustice in indi
vidual cases. There must be some
sacrifice on the part of the person

for the good of the whole.
Now a word Mr. Chairman on the
question of prospective damages and
benefits. Take the case of the man
owning the stone quarry that he does
not propose to use. It has to him no
actual value but simply prospective.

He may not want to have a railroad
located near his home. Perhaps he
says "I will be seriously damaged,
the sparks from the locomotive may
destroy my barn, or my house, or the

trains may run over and destroy my
stock." True, they may, they fre
quently do, but if the railroad is es
tablished and does him damage in
this way he has his remedy at law
when the act occurs and a jury pas
sing on the questions raised under
this section cannot take into account
such prospective damage. The act

ual present damage is to be deter

mined by the jury. It first asks
"What is the land worth that is tak
en?" Suppose we say one thousand

dollars then the railroad shall pay

one thousand dollars. Next "how

much less valuable is the land

worth that is left to the
owner." Sup

pose we say another thousand dollars.

That is the actual not the prospec

tive damage. Now what do we pro

pose to offset against these actual

damages, simply actual, direct and

not prospective benefits— not benefits

that may exist only in the future. Now,

the gentleman from Otoe (Judge

Mason) in one part of his argument
takes a very strange position, and one
that is inconsistent with the position

he seeks to maintain. In contending
against the adoption of this proposed

amendment he says that the origi
nal section as it comes from the
hands of his committee permits
special and direct benefits to be de
ducted from claims for lands damag
ed. I differ from him in this con
struction, but by this admission his
entire argument loses its force.
Why this is all we claim or want.
We do not wish to drag general bene
fits forward as an offset, we desire
that only directly consequential bene
fits should be considered by the jury.

If the original section permitted this
with it we would be content. We wish
merely to carry into our Constitution

the rule that obtains in every state

in the Union. Either in the Con
stitution or in the decisions of the
highest court of each state you will
find that which we desire here to be

the practice and I will win the bet
from the gentleman from Lancaster

(Mr. Robinson.)

Another argument advanced by the
aggregated wisdom of Otoe county

was based upon the grant of a char

ter to a street railway. I never heard
of a street railway to which was
granted the right to take private pro

perty for its use or right-of-way.

They are chartered institutions and

what is the right given them by their
franchise? To run their track along

the public streets. Can they take a

lot belonging to any private individu

al and locate a stable upon it? No,

sir; they must buy it as any private
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person would purchase it. I never
heard and do not believe that any
gentleman on this floor ever heard of
an instance where it was necessary
to take one inch of private ground for
Street Railway purposes.

This doctrine applies with equal

force to municipal corporations, and
let us now apply the rule to the
opening of streets in towns and
cities. Suppose I own a piece of land
two hundred feet in depth. The town
corporation in the exercise of its
granted rights of eminent domain
opens a street one hundred feet in
width through the center of my lot.
I have desired to use my lot for resi
dence purposes simply, but the
street is opened and I am left with a
strip of land fifty feet in width on
each side of the new highway, in
stead of the full lot I owned before.
What should be the rule? The corpo
ration should first pay me for the
ground actually taken for the street.
The gentleman from Otoe (Mr. Ma
son) says it should go further and
in any event pay me at the same rate
for that which is left me. He would
have me say, "I wanted this for a
residence lot, I cannot use these
strips for residence purposes, these
pieces left me are useless for the pur
pose I designed them, pay me there
fore to the extent of the value of the
whole lot." "But," says the city," we
take but one half your lot and the
two strips of fifty feet each left to you
are worth four fold more than the
entire lot was worth before the street
was opened. These strips are now
available for business purposes and
you are enriched by the action of

which you complain." I say it would
be very unjust for me to claim pay
ment in the manner indicated. There
has been no damage, there should be
no payment. There has been no
wrong, there should be no remedy.
There should be no recompense
where there has been no loss.

A word only, Mr. Chairman, in con
clusion. The rule we advocate has
received the sanction of years. Gen
tlemen are unable to point out a
single instance where in any Court
a contrary doctrine has obtained and
been enforced than that which we
contend for here. I see no reason
why we should depart from that safe
path which has been travelled by
constitutional lawyers and jurists so.
many years before us.
The CHAIRMAN. The question is
on the amendment offered by the gen
tleman from Douglas, (Mr. Mander
son.)
The Committee divided and the
amendment was not agreed to.
Mr. MANDERSON. Mr. Chairman,
I will make this motion, that we in
sert before the word "benefits" the
word "general."

Mr. MASON. Mr. Chairman.
I have no objection to the amendment
myself, but desire the committee to
understand what I consider will be
the effect, for it will leave the rule
without precedent; that is to say,
that you should first pay for the land
taken, then finding the damages you
may deduct peculiar benefits. But
when I am called to vote I will have
to vote against it.
Mr. ESTABROOK. Mr. Chairman,
I will simply say to-night as it is late.
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I don't care whether this amendment
is adopted or not, but before the sec
tion is adopted I hope that we may
understand it better than we do
now. If I understand the wording of
the section, it is where property is
not taken at all, but just damaged,
no deduction can be had, you may
keep the property in the one case and
in the other you part with it. I take
it that this section was put into the
constitution of the state of Illinois
without any reference to railroads.
The Chief Justice (Mr. Mason) tells
you that this has been the rule al
ready, but this is additional and was
made first. I believe in the constitu
tion of Illinois and I think it was
made to apply in Chicago, or where
it was found necessary for the public
good to destroy some buildings, as
in the case of fire to keep it from
spreading.

Mr. ESTABROOK. I cannot con
ceive that the committee has under
stood this thing, it seems to me the
most ridiculous proposition in the
world, to say in the estimation of
damages done you shall be permit

ted to inquire whether there has been
damages. If a corporation takes
away our property, then we inquire

what shall be the compensation. I
have been trying to think of a case
where the railroad corporation could
fall within that provision, and I can
think of only one case, it clearly is
not where a man's farm is taken, you

take his farm and award him a just
compensation. The only case where
I can imagine a railroad corporation
comes within this law is where a man
has a business house upon a street, a

railroad comes along and takes the
street so as to stop travel, but does
not take his land, there are damages

for shutting up his door. What if it
should result that the improvements

in the vicinity are such as to make his
land worth more, you leave him in
possession of his property and do
him a benefit.

Mr. THOMAS. Mr. Chairman. It
seems to me that there cannot be
very much danger in the provision re
ferred to here and in the amendment
offered. I understand that the law-
would be, even if this amendment
were not adopted, that no deductions
should be made for general damages.
I understand the rule of law formerly
v. as that no compensation at all was
given unless the property was ta
ken. I find in Chap. 2 3, page 603
of "Sedgwick on the Measure of Dam
age ' the following:

It has been declared in New York,
in relation to railroads running
through cities, that the prohibition of
the constitution is against taking
private property, not against injuries
to property, and that contingent fu
ture damages or incidental and con
sequential injuries of indefinite
amount not capable of estimate, do
not fall within the statute. So, when
it is alleged that private property in
the neighborhood of a railway will
be injured by its vicinity, the claim
is inadmissable. The same doctrine
has also been applied to the grading
of streets and highways, and it has
been held that injury resulting from
grading and leveling a street, either
by cutting down or filling up so as
to make the street either below or
above the natural level of the adja
cent land, is damnum absque injuria,
for which no compensation can bahad."

I understand that this provision in
i
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the Illinois constitution concerning
damages, is, "when taken or damaged
for public use." This provision is
understood to cover that very case,
the matter of damage of property
where the property is not taken. For
instance, where a rai-ioa-3 is run di
rectly in front of a nun's dwelling
in a city, the street, in front of his
house may be excavated, his proper
ty is damaged, but he is not touched.
This provision is to cover such cases
It seems that would be eminently
just. There should be a compensa
tion for the damage sustained, not
the value of the property because the
property is not taken at all, that
should be without deduction for gene
ral benefits, benefits shared by the
owner of that property in common
with the property around.
Mr. ESTABROOK. Say the lot is
worth a thousand dollars, a railroad
comes past and locates a depot there
in front of him, cuts off his side
walk, nevertheless the lot valued hy
an assessor is worth two thousand.
How would that be?

Mr. THOMAS. If those gen
eral benefits, if all the lots around
were worth as much more—
Mr. ESTABROOK. If you take
that lot I admit then you only regard
the general question, if you allow
him to keep it, inasmuch as you
have not damaged it, can you recover
damages?

Mr. THOMAS. If there are any
special benefits.

Mr. LAKE. Mr. Chairman. It
seems to me that the insertion of
this word "general" would make the
Constitution in such a form, that it

would be beyond the power of the
Legislature to adopt any other rule
than that which the courts of this
state, and several other states have
adopted. I have not a doubt but that
would be the result, that it would
enforce the same construction, the
same rule and decision as has been
adopted by the courts of this state
as referred to by the gentleman
from Otoe (Mr. Mason.)
The rule has been stated two or
three times by the gentleman from
Otoe, that it would be in case of the
taking of property first, the value of
the property actually taken, then the
damage done to the remaining por
tions of the property not taken, de
ducting, if there are special benefits
accruing to that individual not en
joyed by the others in the communi
ty, adding it to the value of the pro
perty taken, which would make up
the amount of damages sustained.

Mr. STEVENSON. Mr. Chairman.
I think the insertion of that word
"general"

would leave that amend
ment where it was before Mr. Man
derson moved it. I cannot see that it
would make an iota of difference. I
cannot conceive any case where there
would be benefit so special to a par
ticular party and not to others con
cerned. I claim the committee who
got this article up got it up so that
it will be satisfactory to the whole
people without an amendment, and I
think that word "general" would
accomplish the very end these men
have been fighting for.

Mr. MASON. Mr. Chairman. I
desire to say that if the word "gene
ral" is inserted the rule of damages
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will be fixed by the Constitution, and
it will be as I have previously stated,
and the Legislature cannot change

it. I desire further to explain the
reason of my earnest opposition to
the amendment, so _ that if it had
prevailed then the Legislature might

under the lash of the whip, or spur

of any of these corporations establish
a rule by which general benefits could
have been set off against the damage

done to the remainder of the estate,

and my own individual opinion is
that the article is right without the
word
"general;" though I do not as

I said before, deem it of that danger
ous character that I did the first
amendment. And I might say I
desire to fully comprehend and un
derstand the language that was used
in the article which was re-commit
ted to the committee, most of which
was prepared by the gentleman from
Douglas, Judge Wakeley. I think I
do understand it; and the article ful
ly commends itself to my judgment

without amendment at all. And if
the committee desire to adopt the
rule which I contended for as just
this afternoon this amendment should
not prevail; and if they desire to fix
the rule as laid down in Congress
now—that is to say, to deduct special
benefits, I think it ought to pre
vail. I have been at a loss to see
what are special benefits. I am now
and I would be if I were asked to
state a case of special benefits con
ferred. It would trouble me much.
I do not know that I can do
better than to refer to the case

I alluded to in Pennsylvania in the
discussion this afternoon. It puts it

beyond question that benefits, speci

al or general, can b"e considered. If
the provision should prevail without
amendment, of course the Legislature
might say that particular benefits
might be deducted from the damage

done to the remaining portion of the
land not taken. I think the Legisla
ture might say that, if the section
were adopted as it reads, that par
ticular and special benefits might be
deducted. If the word "general"

should be inserted then there would
be nothing left with the Legislature

or anybody else. It would be fixed in
the Constitution and be the same as
that now laid down by the district
courts of this state. If the amend
ment prevail then the Legislature
may state that particular benefits to
that portion which is not taken but
damaged, that those particular bene
fits may be offset against the dam
ages done. Now, for my own part, I
have no very serious objections to
this rule, while as an individual I
never deviate from what I regard as
a right course of policy. Now I can
see some reasons, founded in policy,
why the word

"general"
should be

inserted, but that my views of the
rights of property, that is private

property, are that it is so sacred that
no benefits, either special or -general,
which accrue to the individual, when
the property is taken against his will,
should ever be set off against the
value of the property taken, or
against the damage done to the re
maining portion. I say I can see
no reasons founded in policy why
this should be done, but as a ques-
i
tion of abstract right I might say it
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ought not to be done.
Mr. ESTABROOK. I have listen
ed with a good deal of interest to the
statement of the views of my friend
who has just sat down; and I would
like to ask him if it was in fact in
creased in value should there be any
damage allowed

Mr. MASON. I refer the gentleman
to a case published in the Law Re
view of the City of Boston, which oc
curred in the City of Boston, I can
not place the case, nor the number of
the Review, in which the property
owenr had a residence worth upward

of $100,000 overlooking the bay, situ
ated on a high hill, and the railroad
company, in the construction of their
road made an embankment, some
hundred feet high, and cut off from
the road the property which was de
stroyed and ruined, without touching
it, and the court held there was no
remedy in the law, and when I pre
pared this argument I had this case
in view.

Mr. ESTABROOK. You say he
was injured and ruined. Suppose it
was increased in value?
Mr. MASON. Who shall say? It
was taken against his will.
Mr. ESTABROOK. Not taken at
all.

Mr. MASON. It was damaged,
damaged against his will. He did
not want it; he said it was a nuis
ance.

_ Mr. ESTABROOK. I supposed a
case where it was really ruined.
Mr. MASON. Now, I will put this
case, while I answer, the gentle
man. I trust he will sit still and be

content to work in the harness for a
single moment. Now, sir, property is
taken or not taken, damaged or not
damaged by the construction of the
road. If not damaged there is no
question here. Now what does he
say? He says the property was dam
aged, but he received the benefits
and I propose to offset the benefits
against the damages. I think the
committee understand me fully, and
I do not know from the vote which
was taken, that it is absolutely neces
sary that the gentleman from Doug
las should understand me. I see
what the struggle is, and so does
every gentleman in this convention.
The struggle is to say that because
the property owner derives inciden
tal or general benefits, that those
benefits shall be offset against the
damage done to the balance of the
estate. If the gentleman objects to
the word "general" he and I agree.
All I desire to say now, so that the
committee might understand if they
vote down the word

"general"
un

til the Legislature say the particular
benefits may be offset against the
damage done to the estate which is
untaken—it cannot be so settled. But
if the word "general" is put in this
rule is fixed and the particular bene
fits will have to be set off in every
instance. And if the word "general"
is inserted it leaves the rule fixed in
the Constitution the same as in the
courts. If the word "general" is
left out no particular benefits, in my
opinion, can be set off against the
damage done to tlie property which
is not taken until the Legislature
says it may be; and they may say it
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may be if this section shall [go into"]
the Constitution without amendment.

I shall cast my vote against the in
sertion of the word

"general."

Mr. THOMAS. What I am afraid
of in this provision is that if the State
should open a street the provision

should apply. If a city opens a street
and goes through certain lots what
compensation should the owner of
these lots receive? Ought it not to
be the difference between the value
of the lots, and what the value of
the lots may have been. I admit that
where the railroad has brought bene
fits the reason which has been urged

here, may apply. Now the county
opens up a road, and a certain piece

of property, not touched may receive
certain benefits which actually in
crease the value of the property, and
should not compensation be given?

Now this is one reason why I fear
this provision; if this principle ap
plied only to railroad corporations,

I would not have this objection, but
it applies to all corporations.

Mr. MANDERSON. Mr. Chairman.
I hope this discussion will not be
pursued now. It is getting late and I
move we now adjourn.

Mr. STRICKLAND. I favor that
motion myself, Mr. Chairman, for
the reason that I would like to look
up this question.

Mr. BALLARD. Mr. Chairman. I
hope this motion will not prevail, I
hope the members of this committee
will remain until we vote upon the
question.

Mr. MASON. Mr. Chairman. I hope
this motion will be voted down. 1

hope the committee will stand here

until the rising of tomorrow's sun,
if we do not come to a vote upon this
question before, unless the gentlemen

upon the other side will promise that
this matter shall not be taken up

until Monday. I have to go to Ne
braska City tomorrow, to attend to
official business and I cannot be here
to vote upon the question, as I de
sire to do.

Mr. MANDERSON. Mr. Chairman.
If the gentleman had no other time
to argue this question, I would not
insist, but the question will come up
again. The entire article is to be
adopted, and we can debate it then.
It is now after our usual hour for
adjourning.

Mr. MASON. Mr. Chairman. I
am willing to adjourn, and come back
here tonight, or I am willing to pass
this over until Monday, when the
whole convention can be here. To
morrow, I am compelled to be ab
sent, and others are compelled to be

absent. I am not willing to adjourn.
I am willing to stay here until tomor
row morning.

Mr. STRICKLAND. I confess that
I have listened to this discussion
with more interest than to any other
question which has come up. What
I want is time.
Mr. ESTABROOK. Mr. Chairman.
I don't know whether we are abso
lutely controlled by the embodied
wisdom of one gentleman from Otoe.
It is time to know who runs the ma
chine.

Mr. MASON. Mr. Chairman. I
regret most exceedingly that it should
be deemed advisable, upon the part of
particular gentlemen to direct their
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"buncombe" towards me. This has
been done in more ways than one. It
is a course of argument which I am
opposed to. I desire to avoid it; but.
if it must be continued, open your
batteries, and we will slay you with
the guns yourselves have cast. I
tell you gentlemen, I want to vote
upon this question. I don't desire
that gentlemen shall prevent me from
voting, when my judicial duties call
me away, at this time. I am charged
with dictating. Instead of dictating,
I stand here as an humble suppliant.
If there has been a dictatorial voice
in this convention, it has not been
mine.

Mr. STRICKLAND. Will the gen
tleman consent to adjourn, if we say
we will discuss this question, when
the gentleman is ready.

Mr. MASON. Yes, sir. What I
desire to do now, is to repel these as
saults which have been made upon
me, and to ask you that it go no fur
ther. If I fan, I will fall with my
feet to the foe, and bear in mind, it
' is not I who have made these per
sonal allusions; and never while I
have breath, will I try to dictate to,
or influence any man, except by logic
and reason; I don't mass any se
cret assemblies to accomplish my de
signs. I stand upon what reason I
can give, and now, an humble sup
pliant, ask that this convention shall
vote down this motion to rise, but will
take a vote now, unless the gentle
men will give me a chance to vote,' at
some other time, upon this question.
It grieves me—yes sir, I am both
pained and annoyed to hear the per
sonal allusions that have been made.

I came to this convention with no
preconceived notions to gratify or
carry out. I regret that gentlemen
deem it necessary to make assault
after assault upon me. There is no
uncaged lion here, but there may be
one here who fears no danger, and
trembles at no evil which inventive
minds may suggest.

Mr. ROBINSON. Mr. Chairman. I
move that the committee do now
rise, report this article back to the
convention, with the recommendation
that it be made the special order of
business for Tuesday afternoon. I
offer this as a substitute motion.
Mr. MANDERSON. Mr. Chairman.
I would accept the amendment but
for one reason, and one only. It has
been the practice of this convention,
to take up no Article reported to
the convention unless in the presence
of the Chairman of the Committee.
When I made the motion, I did it
with no such base designs as the gen
tleman from Otoe (Mr. Mason) seems
to think. I did it in good faith. I
would certainly not be in favor of
going into this question in the ab
sence of the gentleman.

Mr. LAKE. Mr. Chairman. I
don't think it is the disposition of
any member of this convention to
take up and consider an Article in the
absence of the Chairman of the com
mittee. If Judge Mason cannot be
here tomorrow morning I certainly
am opposed to taking the Article up.

Mr. ROBINSON. Mr. Chairman. I
insist on my amendment.

Mr. LAKE. Mr. Chairman. I will
object to this amendment, for the
reason that we may have some matter


