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Land Use Law 
Fall 2016 

MW, 3:40-5:00 PM 
 

Instructor: Prof. Molly Brady 
Office Hours: Tuesdays 2:00-4:00 PM, or by appointment 
Office: WB177C (near the Tax Alcove sign in the library) 
Email: molly.brady@virginia.edu 
Phone: (434) 924-7707 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
What is this course about? 
 
 
How does law prevent “adult megastores” from being put next to playplaces? Why is a McDonald’s sign sitting in 
someone’s front lawn in Pine Bluff, Arkansas? How long has violence been associated with land use regulation? The 
answers to all these questions come from Land Use Law. 
 
“Land use” refers to the system of regulations and cases that gives rise to the built environment surrounding us—the 
trees in Pen Park, the paved brick walkways of the Downtown Mall, and the multi-story construction sprouting up all 
over Charlottesville.  In this course, you will develop a set of tools to tackle issues relating to land use in both your 
practice and your civic life. By engaging with cases and regulations, reacting to the readings on our course site, and 
discussing problems with your classmates, you will come to readily apply land use law in new contexts and begin to 
reflect critically on land use laws and policies. This will make you not just better lawyers and advocates, but also 
better citizens of the towns, cities, and states in which you will reside. 
 
I am incredibly excited about working with you and learning more about land use together. You need not come to 
office hours with brilliant questions: I am happy to talk about nearly anything. I can guarantee my availability during 
office hours, but I also welcome appointments to meet at other times. When all else fails, my door is open when I am 
in—please come visit! 
 
What will I learn in this class? 
 

By the end of this course, you will be able to: 
• Assess the merits and faults of zoning, the dominant form of land regulation in the United States, relative 

to its alternatives: strong regulation and private markets 
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• Determine the legal rights that landowners might exert against (1) development, (2) government 
intrusion and regulation, and (3) neighbors 

• Compare the abilities of private actors, community organizations, and different levels and branches of 
government to cope with land-related problems 

• Connect debates in land use law to hot topics in property law, constitutional law, and other legal subjects 
• Identify sources and resources for researching the land use regulations in a community 
• Critically reflect on breaking news about property and land use 
• Participate in land use decisions in your community 

 
How will I be evaluated? 
 
Remember the lore that said that you got 400 points on the SAT just for writing your name? Good news! In this course, 
you can start the final exam with a score of 50 points, just by completing some work during the class itself.  
 

Weekly Content Reflections (1% per week you complete your posting, or 12% total): To help you engage 
with the cases, laws, and other materials you will encounter in this course, you will post thoughts on the 
reading in a VERY short, 1-3 sentence posting on the course site each week, not each class (think Tweet). I 
would much rather use class time to talk about what interests you, and I’ll use these postings to gauge that. 
Your posting is due on by 10 A.M. on the morning of class, and you should feel free to engage with each 
other’s postings. I’ll give you some example reactions in the first class. Doing a posting = automatic credit. 

 
Zoning Project  (6%): Attorneys must be able to locate and interpret the ordinance that regulates a particular 
piece of property. In this exercise, you must pick a property—your childhood home, a former home or 
apartment, and your favorite restaurant are all great ideas—and locate the local zoning map and zoning 
ordinance covering that property. You will use a worksheet on Canvas to share the property address, the map, 
the relevant zoning district that the property falls in, and one of the regulations covering that property. We’ll 
demo how to find these things in class. Doing the worksheet = automatic credit. The class will determine the 
due date for this project. 

  
In the News Project (10%): After taking this class, you will be able to better situate and engage with the 
land-use-related debates that occur in your communities, here in Charlottesville and wherever you will live 
in the future. To practice this sort of engagement, you will select a news item about a land-use issue anywhere 
in the country. Write a two-page reflection on the thinking behind the proposed legal or structural change or 
action, the potential implications the development might have on the neighborhood, and some of the problems 
or possibilities it might present. Draw upon readings and class sessions to support your reflection. Sending 
the reflection = automatic credit. The class will determine the due date for this project. 

 
Planning Committee Meeting (22%): If you practice real estate or environmental law, dealing with local 
planning boards will be part of your job. But no matter what kind of attorney you are, all of you will be 
thought leaders in the firms, cities, and states you will inhabit. This exercise will demystify the local 
government organizations that implement land use. In groups, you will attend one of the Charlottesville 
Planning Commission meetings in November or December. Before the meeting, you will divvy up 
responsibility for reading the meeting’s agenda, meet as a group to summarize and discuss the agenda 
components, and then, attend the meeting. Afterward, we will convene to talk about the meeting and celebrate 
completion of this project! Attending = automatic credit. (This also takes the place of a make-up class.) 

 
Final Exam (50%): This exam offers an opportunity for you to showcase the skills you’ve learned in this 
course and that you will use as an attorney. It will have three to four questions (accompanied by suggested 
times). We will devote much of our time in the classroom to practicing the types of questions you will see on 
the final. No surprises. 

 
What other policies should I know about? 
 

• Electronic Devices: To participate in Land Use, you’ll need a laptop, tablet, or smartphone. But there are 
many good reasons to take notes by hand, and a lot of our exercises will ask you to jot things down, so please 



 

3 
 

bring a pen. (Pro tip: never show up to another attorney’s office without a notebook.) Your responsible use 
of devices is a skill you should practice in this course. Someday, you will be on the most boring conference 
call of your life with your client, Megacorp. Instagram will be tempting you. But you are billing that time, 
and your client’s case may hinge on the smallest detail. Do not prepare for that situation by developing bad 
habits here. 

• Accommodations for Students with Disabilities: If you believe you have a disability or other circumstances 
that warrant an accommodation from any course policy or from a particular assignment, please contact 
Assistant Dean for Student Affairs Sarah Davies (sdavies@virginia.edu; Room SL109A). 
 

Any tips for success? 
 

• Other Students: Your fellow students are an incredible resource. Many times, we will actively work in groups 
in class to facilitate learning. In addition, at the conclusion of add-drop, I will provide a spreadsheet on the 
course site containing your e-mails and the reading assignments for this class. I highly encourage you to 
consider using that resource to create a course outline and to collaborate as you see fit. 

• Notes Sheets: Each day, I will provide an outline sheet on the course site and in paper at the front of the room. 
This will include any case study work for the day, and it is also intended to help you put together the 
overarching structure of our discussion and activities that session. 

 
What materials do I need? 
 
The page numbers listed in the syllabus are from ELLICKSON, BEEN, HILLS & SERKIN, LAND USE CONTROLS (4th ed. 
2013). You can absolutely purchase prior editions of the casebook and use the case names to navigate—if a case has 
been added in the most recent edition, you should read that case in the copy of the casebook on reserve in the library. 
 
How is this course structured? 
 

 
  

Beginner Concepts: 
Before Fall Break

The Land Development 
Process

Zoning & The Rights of 
Landowners

Introduction to Institutional 
Competence

I

Intermediate Concepts: 
After Fall Break

The Rights of Neighbors
The Land Development 

Process, Revisited: 
Government as Private Actor

Zoning on Steroids: 
Subdivision Regulations and 

Aesthetic Controls

Advanced Concepts: 
Thanksgiving

Land Use Regulation at 
Different Levels of 

Government
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To follow that structure, here’s the assignment schedule: 
 

Theme Date Topics Readings Assignments 
I. Introduction 8/31 What is land use and 

why would I spend any 
time on it? 

Syllabus 
The Legal Structure of Local Governments in 
the United States (pp. 45-50) 
The Market for Local Governments (pp. 50-52) 
& Notes 1 and 5 

Complete pre-
course survey 
in class. 

II. Zoning and the 
Rights of 
Landowners 
 

9/5 Why is America 
divided into thousands 
of “zoning districts,” 
and what do they do? 
 

Introduction to Zoning & the Rights of 
Landowners and Developers (pp. 82-85) 
Village of Euclid v. Ambler Realty Co. (pp. 86-
90) & Notes 1 and 8 
Nectow v. City of Cambridge (pp. 97-99 & Note) 
Coniston Corp. v. Village of Hoffman Estates 
(pp. 97-102) 

Weekly 
reading 
response? 

9/7 When will courts strike 
down zoning as 
“unreasonable”? 

Twigg v. County of Will (pp. 104-107) 
Cormier v. County of San Luis Obispo (pp. 107-
109) & Note 1 
Note on Constraints on the Use of Zoning to 
Limit Competition (p. 112) 
Island Silver & Spice, Inc. v. Islamorada (pp. 
118-119) 

Weekly 
reading 
response? 

NO 
CLASS 
9/12 
 
9/14 

How can zoning be 
used for social evils—
and social goods? 
 
 

Introduction to Unfair Burdens (pp. 127-129) 
Layne v. Zoning Board of Adjustment (pp. 129-
132) & notes 1-3 
Village of Willowbrook v. Olech (pp. 132-133) 
Introduction to Discriminatory Land Use 
Controls pp. 725-727) 
Introduction and Arlington Heights I (pp. 741-
745) 
Arlington Heights II (pp. 748-751) & Notes 1 
and 2 
Texas Department of Housing and Community 
Affairs v. The Inclusive Communities Project, 
Inc. (Excerpt on Canvas) 

Weekly 
reading 
response? 

9/16 – 
10:00-
11:20 
AM 

What are some 
potential objections to 
zoning that an 
individual might raise? 

Mount Laurel I (pp. 758-763) 
Mount Laurel II (pp. 768-770) 
Village of Belle Terre v. Boraas (pp. 787-789) 
Moore v. City of E. Cleveland (pp. 789-792, 
794) & Notes 1, 2, and 8 

Weekly 
reading 
response? 

9/19 How has eminent 
domain in the United 
States evolved away 
from its origins? (Or 
has it?)  

Treanor, The Original Understanding of the 
Takings Clause (Excerpt) (pp. 137-139) 
Michelman, Property, Utility, and Fairness 
(Excerpt) (pp. 161-164) 
Treanor, The Original Understanding of the 
Takings Clause (Excerpt) (pp. 171-173) 
Mugler v. Kansas (pp. 140) 
Penn Coal v. Mahon (pp. 144-146) 
Penn Central Transp. Co. v. City of New York 
(pp. 149-155) 

Weekly 
reading 
response? 

9/21 Where should we draw 
the boundary between 
regulation and 
confiscation? 

Introduction to Per Se Takings (pp. 175-176) 
Lucas v. South Carolina Coastal Council (pp. 
176-184) 
Palazzolo v. Rhode Island (pp. 187-192) 
Tahoe-Sierra Preservation Council, Inc. v. 
Tahoe Regional Planning Agency (193-200) & 
Note 1 
Lingle v. Chevron U.S.A., Inc. (pp. 201-204) 

Weekly 
reading 
response? 
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9/26 What might the next 
big takings case be? 

Stop the Beach Renourishment v. Fla. Dept. of 
Envtl. Prot. (pp. 276-82) 
Sax, Public Trust (Excerpt on Canvas) 
State v. McIlroy (Excerpt on Canvas) 
Bott. v. Nat. Res. Commission (Excerpt on 
Canvas) 

Weekly 
reading 
response? 
 
 

9/28 How can God and the 
f-word get owners 
around land use 
regulations? 

Introduction to Freedom of Religion (pp. 218-
219) 
International Church of Foursquare Gospel v. 
City of San Leandro (pp. 219-224) 
Note on RLUIPA 
(pp. 224-226) 
City of Renton v. Playtime Theaters, Inc. (pp. 
228-230) 
City of Los Angeles v. Alameda Books, Inc., (pp. 
230-235) 

Weekly 
reading 
response? 
 
ZONING 
SHEET DUE 
TOMORROW
!!!! 

10/3 What are the 
procedures for and 
constraints on 
landowners exerting 
their rights? 

Introduction to Procedure (pp. 241-242) 
Williamson County Regional Planning 
Commission v. Hamilton Bank (pp. 242-247) 
San Remo Hotel, L.P. v. City and County of San 
Francisco (pp. 254-259) 
Introductory Note and First English Evangelical 
Lutheran Church v. County of Los Angeles (pp. 
263-71) 

Weekly 
reading 
response? 

III. Institutional 
Competence (and Mid-
Semester Review!) 

10/5 What are the dominant 
arguments for and 
against zoning and 
planning? 

Markets, Politics, and Planning (pp. 31-40 
containing Lindblom, Komesar, and Fischel – 
up to section 3 – and pp. 76-81 containing 
Fuller, Rahenkamp, Lindblom, Hayek, and 
Scott) 

Weekly 
reading 
response? 
 
Complete 
mid-semester 
course 
evaluation. 

FALL BREAK 
IV. The Rights of 
Neighbors 

(NO 
CLASS 
10/17) 
 
10/19 

When there’s 
something strange—in 
your neighborhood—
how you gonna sue? 

Introduction to Alternatives to Public 
Regulation (pp. 539-540) 
Middlesex Co. v. McCue (pp. 540-541) 
Rose v. Chaikkin (pp. 541-544) 
Ellickson, Alternatives to Zoning (Excerpt) (pp. 
544-545) 
Notes 2, 4, and 6 (pp. 546, 548) 
Notes on Light, Air, View and Solar (pp. 548-
550) 
Falloon v. Schilling (pp. 550-551) 
Note on Governmental Activity as a Nuisance 
(pp. 552-553) 
Kellogg v. Village of Viola (pp. 553-555) & Note 
1 
Boomer v. Atlantic Cement Co. (pp. 557-560) 
People v. Mason (pp. 565-566) 

Weekly 
reading 
response? 

10/24 What are NIMBYs, 
LULUs, and DUDEs? 

Note 1 on pp. 60-61 
Introduction to Constraints on Zoning Changes 
(pp. 301- note 1 on p. 304) 
Matthew v. Smith  (pp. 306-308) & Note 1 
Gladden v. District of Columbia Board of 

Weekly 
reading 
response? 
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Zoning Adjustment (pp. 317-320) 
Introduction to Zoning Changes (pp. 331-332) 
Introduction and Griswold v. City of Homer (pp. 
336-342) 
Chrismon v. Guilford County (pp. 350-355) 
Haines v. City of Phoenix (pp. 363-364) 
1000 Friends of Oregon v. Wasco County Court 
(pp. 386-390) 

10/26 How might public law 
and private law give 
neighbors additional 
rights to prevent 
development? 

City of Chicago v. Stratton (pp. 415-416) 
Cary v. City of Rapid City (pp. 418-419) 
Buckeye Community Hope Foundation v. City of 
Cuyahoga Falls (pp. 423-424) 
Nahrstedt v. Lakeside Village Condominium 
Association (pp. 584-589) 
Notes on Racial Restrictions, Age and 
Household Restrictions, and Other 
Controversial Restrictions (pp. 589-593) 
Introduction and Cordogan v. United Bank of 
Elgin (pp. 603-605) 
Blakeley v. Gorin (pp. 607-609) 

Weekly 
reading 
response? 

V. The Land 
Development Process, 
Revisited: Government 
as Private Actor 

10/31 How did a little pink 
house become a 
symbol of land use 
catastrophe? 

Introduction to Government as Landowner (p. 
897) 
Kelo v. City of New London (pp. 902-909) 
Somin Excerpts on Eminent Domain Legislation 
(on Canvas) 
Norwood v. Horney (pp. 913-916) 
Goldstein v. New York State Urban Dev. Corp. 
(pp. 916-918) & Note 1 

Weekly 
reading 
response? 
 
 

11/2 If they can’t repair 
potholes, maybe they 
can run condos? 

Introduction to Government as Developer (pp. 
944-947) 
Introduction to Government as Financier and 
Ellickson Excerpt (pp. 950-956) 
Introduction to Special Assessments and Cole 
Excerpt (pp. 654-656) 
Hubbard v. City of Pierre (pp. 658-661) 
2nd Roc-Jersey Associates v. Town of 
Morristown (pp. 664-666) 
Note on Tax Increment Financing (note 1 only, 
pp. 668-669) 

Weekly 
reading 
response? 
 
NEWS 
PROJECT 
DUE 
11/4!!!!!!! 
 

11/7 When does the 
government have to 
pay you for taxing 
you? 

Note on the Rise of Municipal Exactions (pp. 
672-673) 
Nollan v. California Coastal Comm’n (pp. 674-
678) 
Dolan v. City of Tigard (pp. 679-685) 
Koontz v. St. Johns River Water Management 
District (pp. 699-707) 

Weekly 
reading 
response? 
 
November 
Planning 
Commission 
group: 
meeting 
tomorrow! 

11/9 Nothing lasts 
forever…except 
conservation 
easements? 

Note on Conservation Servitudes (pp. 612-613) 
Goldmuntz v. Chilmark, 651 N.E.2d 864 
(Excerpt on Canvas) 
Mahoney, Perpetual Restrictions on Land 
(Excerpt on Canvas) 
Abermarle County ACE Program Materials (on 
Canvas) 

Weekly 
reading 
response? 
 
 

VI. Zoning on Steroids: 
Subdivision Regulations 

11/14 Where did all these 
cul-de-sacs come 

Introductory material (pp. 433-434) 
In re Furman Street (pp. 434-437) 

Weekly 
reading 
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and Aesthetic Controls 
 

from? Note on Street Layouts (pp. 444-447) 
Note on a Local Government’s Discretion (Note 
1 and 5, pp. 460-461) 
Unregulated Subdivisions (pp. 464-466) 

response? 

11/16 Can the government 
enforce a provision 
requiring 
“harmonious” window 
dressings? 

City of Passaic v. Paterson Bill Posting (p. 497) 
Williams Excerpt and Note on Aesthetics (pp. 
498-499) 
Metromedia Inc. v. City of San Diego (pp. 506-
509) 
City of Ladue v. Gilleo (pp. 512-516) 
Anderson v. City of Issaquah (pp. 517-520) & 
Notes 1-3 

Weekly 
reading 
response? 

No class 11/21 - THANKSGIVING BREAK 
 11/28 Why is the first Taco 

Bell historically 
preserved? 

(Note: for this session, please read all the notes 
and materials included in the page range.) 
 
State by Powderly v. Erickson 
Rector of St. Bartholomew’s Church v. City of 
New York 
A-S-P Associates v. City of Raleigh 
(pp. 522-34) 

Weekly 
reading 
response? 

VII. Land Use at 
Different Levels of 
Government 

11/30 How do landfills end 
up where they do? 

Introduction (pp. 811-813) 
Borough of Cresskill v. Borough of Dumont (pp. 
813-814) 
City of Del Mar v. City of San Diego (pp. 816-
819) 
Munton Excerpt (pp. 822-826) 
Beaver Gasoline Co. v. Zoning Hearing Board 
of the Borough of Osbourne (p. 830) & Note 1 

Weekly 
reading 
response? 

12/5 How should different 
levels of government 
promote sustainable, 
fair growth? 

Hawkins v. Town of Shaw (pp. 837-839) 
Municipal and Regional Obligations Regarding 
the Siting of Locally Undesirable Land Uses 
(pp. 841-843) 
Municipal Obligations to Accommodate 
Pressures for Regional Growth (including all 
excerpts in page range) (pp. 848-864) 

Weekly 
reading 
response? 

XII. Wrap-Up (and 
Final Review!) 

12/7 How might land use 
law change in the next 
century? 

 Weekly 
reading 
response? 
 
December 
Planning 
Commission 
group: 
meeting next 
Tuesday! 

WINTER BREAK – Flex Exam Due by End of Exam Period! 
  


